Micronesia’'s constitution - 1975

The Constitution of the Federated States ardfiesia was drafted by the Micronesian
Constitutional Convention in 1975 in Saipan. Thlan@ntion was convened by the Congress
of Micronesia, which at that time included repreaéon from the Ponape, Kusaie, Truk, and
Yap Districts of the Trust Territory of the Pacifadands (TTPI), and which also included the
Marshall Islands, Palau, and the Northern Mariatents Districts. An Acrobat "pdf" copy
of the two volumes of thilicronesia Constitutional Convention Journal of 196
is available on the University of South Pacific BmsaCampus Library website on the page
for FSM Legislation and Law Reports.

The FSM Constitution was ratified in 1978, wibe voters of the Ponape, Kusaie, Truk,
and Yap Districts approving the Constitution. Thgfication of the Constitution by these
four districts recognized their sovereign righfdan the Federated States of Micronesia and
make the FSM Constitution the supreme law of thd.la

In 1990, a Second Constitutional Conventios a@nvened in Palikir, Pohnpei that
resulted in four Constitutional Convention propsgakt were ratified by the voters. These
constitutional amendments are listed below and baea incorporated into the version of the
Constitution available here.

In 2001, a Third FSM Constitutional Conventigas convened in Palikir, Pohnpei.
Fourteen proposals passed the Constitutional Coiverbut none were approved by the
citizens of the FSM in a referendum. To view therfeen proposals, committee
reports, analysis, journal discussions, and otference material dealing with the Third FSM
Constitutional Convention, visit the web site of Bublic Information Office of the Office
of the President, and see copies of the fourtegpgsals from the PIO web site below. For
additional reference, see an article onfls& Constitution and the 2001 Constitutional
Convention by Regent Professor of the College of MicronessME-President of the Third
FSM Constitutional Convention, and former Presiddrihe Federated States of Micronesia,
the Honorable John H. Haglelgam.

CONSTITUTIONAL AMENDMENT BULLETIN: The three constitutional amendments
proposed by the FSM Congress and voted upon iM#reh, 2005 national elections for
FSM Congress two year seats were not approvedebgldttorate. The proposed
constitutional amendments in Acrobat "pdf" formanhde viewed by clicking the following
links:

(1) A constitutional amendment dealing witBNF citizenship, proposing aamendment
to Art. Ill, Sec. 3 of the Constitution .

(2) A constitutionahmendment adding a new Sec. 8 to Art. Xlll of the Gnstitution to
add a full faith and credit clause to the Congtitut

(3) A constitutionahmendment affecting the FSM Supreme Court's jurisdition in
cases in which the ownership of land and water ig &sue in Art. Xl, Sec. 6.

PREAMBLE

WE, THE PEOPLE OF MICRONESIA, exercising our inherent sovereignty, do hereby
establish this Constitution of the Federated Stafddicronesia.



With this Constitution, we affirm our commaisiwto live together in peace and harmony,
to preserve the heritage of the past, and to ptdtex promise of the future.

To make one nation of many islands, we regpeativersity of our cultures. Our
differences enrich us. The seas bring us togethey, do not separate us. Our islands sustain
us, our island nation enlarges us and makes usmgéno

Our ancestors, who made their homes on tletaeds, displaced no other people. We,
who remain, wish no other home than this. Havimgwn war, we hope for peace. Having
been divided, we wish unity. Having been ruledseek freedom.

Micronesia began in the days when man explesas in rafts and canoes. The
Micronesian nation is born in an age when men veyagong stars; our world itself is an
island. We extend to all nations what we seek faoh: peace, friendship, cooperation, and
love in our common humanity. With this Constitutiee, who have been the wards of other
nations, become the proud guardian of our own g&mow and forever.

ARTICLE |
Territory of Micronesia

Section 1. The territory of the Federated States of Micreaescomprised of the Districts
of the Micronesian archipelago that ratify this Gimtion. Unless limited by international
treaty obligations assumed by the Federated Sttdscronesia, or by its own act, the waters
connecting the islands of the archipelago aremnaieraters regardless of dimensions, and
jurisdiction extends to a marine space of 200 milesisured outward from appropriate
baselines, the seabed, subsoil, water column,ansulcontinental shelves, airspace over land
and water, and any other territory or waters baluptp Micronesia by historic right, custom,
or legal title.

Section 2. Each state is comprised of the islands of easkribi as defined by laws in
effect immediately prior to the effective date lbistConstitution. A marine boundary
between adjacent states is determined by law, aqgptiie principle of equidistance. State
boundaries may be changed by Congress with theenbn§the state legislatures involved.

Section 3. Territory may be added to the Federated Statdi@bnesia upon approval of
Congress, and by vote of the inhabitants of the,af@ny, and by vote of the people of the
Federated States of Micronesia. If the territaryoi become part of an existing state, approval
of the state legislature is required.

Section 4. New states may be formed and admitted by lawjestlo the same rights,
duties, and obligations as provided for in this §aation.

ARTICLE 11

Supremacy



Section 1. This Constitution is the expression of the soxgrty of the people and is the
supreme law of the Federated States of Micronesmaact of the Government in conflict
with this Constitution is invalid to the extentadnflict.

Case annotations: The Constitution of the Federated States of Miesia is the supreme
law and the decisions of the FSM Supreme Court imeisonsistent with itTruk v.
Hartman 1 FSM Intrm. 174, 176-77 (Truk 1982).

While FSM Constitution is supreme law of the lamd &SM Supreme Court may under no
circumstances acquiesce in unconstitutional goverah action, states should be given full
opportunity to exercise their legitimate powersnanner consistent with commands of
Constitution without unnecessary intervention byl aurts. Etpison v. Permanl FSM
Intrm. 405, 428 (Pon. 1984).

Failure to apply constitutional holding retroactivdoes not violate supremacy clause of
Constitution, FSM Const. art. Il, 8 1. To the gany, courts may choose between prospective
and retroactive application in order to avert itigesor hardship.Innocenti v. Wainjt2 FSM
Intrm. 173, 184-5 (App. 1986).

A state law provision attempting to place "origiaald exclusive jurisdiction” in Yap State
Court cannot divest a nat’l court of responsit@ktplaced upon it by the nat’l constitution,
which is "supreme law of the Federated States afdiesia."Gimnang v. Yaps FSM
Intrm. 13, 23 (App. 1991).

It is duty of FSM Supreme Court to review any nkti, including a treaty such as the
Compact of Free Association, in response to a ctaahthe law or treaty violates
constitutional rights, and if any provision of tBGempact is contrary to the constitution,
which is the supreme law of the land, then thavision must be set aside as without
effectSamuel v. Pryqr5 FSM Intrm. 91, 98 (Pon. 1991).

ARTICLE 111
Citizenship

Section 1. A person who is a citizen of the Trust Territanymediately prior to the
effective date of this Constitution and a domicifiaf a District ratifying this Constitution is
a citizen and national of the Federated Statesiofdviesia.

Cross reference: The statutory provisions on TT citizenship arerfd in chapter 1 of title 7
of the FSM Code.

Case annotations: Citizenship may affect, among other legal intexasghts to own land, to
engage in business or be employed, and even tterasthin the FSM.In re Sproat 2 FSM
Intrm. 1, 6 (Pon. 1985).

Art. 111, 88 | and 2, of FSM Constitution are selkecuting and do not contemplate, or imply
the need for, court action to confirm citizenshipere no challenge existfn re Sproat 2
FSM Intrm. 1, 7 (Pon. 1985).



Where there exists an actual controversy involarggncrete threat to citizenship rights and
interests, FSM Supreme Court could be constitulipmequired to determine whether a
person is or is not a citizern re Sproat2 FSM Intrm. 1, 7 (Pon. 1985).

Section 2. A person born of parents one or both of whoncareens of the Federated
States of Micronesia is a citizen and nationaheffederated States by birth.

Cross reference: The statutory provisions on FSM citizenship anenid in chapter 2 of title
7 of this code.

Case annotations: Art. 1ll, 88 | and 2, of FSM Constitution are sekecuting and do not
contemplate, or imply need for, court action tofoom citizenship where no challenge
existsin re Sproat2 FSM Intrm. 1, 7 (Pon. 1985).

Section 3. A citizen of the Federated States of Micronedm® ¢ recognized as a citizen
of another nation shall, within 3 years of his 1Bittthday, or within 3 years of the effective
date of this Constitution, whichever is later, stgr his intent to remain a citizen of the
Federated States and renounce his citizenshipodfi@nnation. If he fails to comply with
this Section, he becomes a national of the Fedeftimes of Micronesia.

Section 4. A citizen of the Trust Territory who becomes gior@al of the United States of
America under the terms of the Covenant to Estaldli€ommonwealth of the Northern
Mariana Islands may become a citizen and natioihthleoFederated States of Micronesia by
applying to a court of competent jurisdiction i thederated States within 6 months of the
date he became a United States national.

Section 5. A domiciliary of a District not ratifying this Gstitution who was a citizen of
the Trust Territory immediately prior to the effeet date of this Constitution, may become a
citizen and national of the Federated States ofdiesia by applying to a court of competent
jurisdiction in the Federated States within 6 merdfter the effective date of this
Constitution or within 6 months after his 18th baay, whichever is later.

Section 6. This Article may be applied retroactively.
ARTICLE IV
Declaration of Rights

Case annotations: Statutory provisions which carried over from Jrierritory Code and
were reproduced and referred to as "Bill of RigltsI FSMC 101-114, may retain some
residual vitality in the unlikely event that thayrhish protection beyond those available under
Constitution's Declaration of Right&:SM v. Georgel FSM Intrm. 449, 454-55 (Kos. 1984).

Provisions in Declaration of Rights in FSM Congtdn concerning due process and right to
be informed are traceable to Bill of Rights of UCnstitution. Engichy v. FSM1 FSM
Intrm. 532, 541 (App. 1984).

Because Declaration of Rights is patterned aftevipions of U.S. Constitution, and U.S.
cases were relied on to guide the constitutionalention, U.S. authority may be consulted
to understand the meaningfituk v. FSM 2 FSM Intrm. 260, 263 (Truk 1986).



In adopting Declaration of Rights as part of FSMh&tdution and therefore the supreme law
of the land, the people of Micronesia subscribedat@ous principles which place upon the
judiciary the obligation, among others, to asshet arrests are based upon probable cause,
that determinations of guilt are arrived at faidyd that punishments for wrongdoing are
proportionate to the crime and meet prescribeddstas. Tammed v. FSIM4 FSM Intrm.

266, 281-82 (App. 1990).

When a trial court is asked to give special mitigaeffect to customary punishment during
its sentencing proceedings, the court must firesimer whether these customary activities
have become so imbued with official state actiothsd actions of assailants are seen as
actions of the state itself; if so punishments ningstested by same standards that would be
applied if state officials carried out these pumsimts directly. Tammed v. FSM} FSM

Intrm. 266, 283 (App. 1990).

Compact of Free Association's immunization provisiovhich limit a plaintiff's right to sue a
physician for malpractice, do not affect a fundataknght, and therefore, provisions need
not be subjected to strict scrutiny, but insteamligthbe tested under less stringent rational
relationship testSamuel v. Pryqr5 FSM Intrm. 91, 104 (Pon. 1991).

There is no fundamental interest in unbounded widrtpath recovery requiring strict
scrutiny of state law imposing a recovery cdpsie v. Healy-Tibbets Builders, In6. FSM
Intrm. 358, 362 (Kos. 1992).

Section 1. No law may deny or impair freedom of expressypgceable assembly,
association, or petition.

Case annotations: Right of citizens to express their views, inchgliviews critical of public
officials, is fundamental to development of a haalpolitical system. Therefore, courts are
generally reluctant to find that expression of amiis asserted outside of the court itself,
however intemperate or misguided, constitute copterhcourt. In re Iriarte (1), 1 FSM
Intrm. 239, 247-48 (Pon. 1983).

Section 2. No law may be passed respecting an establishofiealigion or impairing the
free exercise of religion, except that assistanag be provided to parochial schools for non-
religious purposes.

Section 3. A person may not be deprived of life, liberty,psoperty without due process
of law, or be denied the equal protection of tivesla

ase annotation Due Process

Due process may well require that, in a Nat'l| RuSkrvice System employment dispute, the
ultimate decision-maker reviews the record ofdadehoccommittee hearing, at least insofar
as either party to personnel dispute may rely tgmme portion of recordSuldan v. FSM (])

1 FSM Intrm. 201, 206 (Pon. 1982).

Words "due process of law" shall be viewed in lighhistory and accepted meaning of those
words prior to and at the time Constitution wasten. Alaphonso v. FSML FSM Intrm.
209, 216-17 (App. 1982).



Due Process Clause of Constitution requires pregbbd a reasonable doubt as a condition
for criminal conviction in FSM.Alaphonso v. FSML FSM Intrm. 209, 217-23 (App. 1982).

As a matter of constitutional due process, trialrtpresented with alibi defense should
consider evidence concerning the alibi along witlother evidence and shall not find
defendant guilty if after considering all of thaidence, the judge feels there is reasonable
doubt of defendant's guiltAlaphonso v. FSML FSM Intrm. 209, 223-25 (App. 1982).

Art. X1, § 6(b) of FSM Constitution requires tha®M Supreme Court consider a petition for
writ of habeas corpualleging imprisonment of a petitioner in violatiohhis rights of due
process.In re Iriarte (1), 1 FSM Intrm. 239, 243-44 (Pon. 1983).

Preservation of a fair decision-making process,armh the maintenance of a democratic
system of gov't, requires that courts and indivigu@ges be protected against unnecessary
external pressuredn re Iriarte (1), 1 FSM Intrm. 239, 247 (Pon. 1983).

Strict judicial observance of due process is neggds insure respect for the lawn re
Iriarte (1), 1 FSM Intrm. 239, 248 (Pon. 1983).

In habeas corpuproceeding, court must apply due process standam@sions of courts
which have issued orders of commitmelnt.re Iriarte (I), 1 FSM Intrm. 239, 249 (Pon.
1983).

FSM Constitution does not contemplate that citiz&SSM should be required to travel to
Saipan or to petition anyone outside of FSM toizealights guaranteed to them under the
Constitution. In re Iriarte (1), 1 FSM Intrm. 239, 253 (Pon. 1983).

Defendant of a criminal contempt charge is entittethose procedural rights normally
accorded other criminal defendanta.re Iriarte (1), 1 FSM Intrm, 255, 260 (Pon. 1983).

FSM Supreme Court is entitled and required to &sthat TT High Court, exercising
governmental powers within FSM, does not violatestibutional rights of its citizensin re
Iriarte (1), 1 FSM Intrm. 255, 268 (Pon. 1983).

A nahniken just as any ordinary citizen, is entitled to lzaitd due processn re Iriarte (ll),
1 FSM Intrm. 255, 272 (Pon. 1983).

A statute which either forbids or requires the gonh an act in terms so vague that men of
common intelligence must necessarily guess até@mmg and differ as to its application
violates the first essential of due process of [&8M v. Notal FSM Intrm. 299, 304 (Truk
1983).

Gov't employment that is "property” within meanmigDue Process Clause cannot be taken
without due process. To be property protected utiseConstitution, there must be a claim

of entitlement based upon governmental assurancerminual employment or dismissal for

only specified reasonsSuldan v. FSM (I[)1 FSM Intrm. 339, 351-52 (Pon. 1983).

Fundamental concept of procedural due processiggtv't may not be permitted to strip
citizens of life, liberty or property in an unfaatbitrary manner. Where such important



individual interests are exposed to possible gavemntal taking or deprivation, the
Constitution requires that the gov. t follow progesks calculated to assure a fair and rational
decision-making process$suldan v. FSM (Il)1 FSM Intrm. 339, 354-55 (Pon. 1983).

If, pursuant to § 156 of Nat. | Public Service ®ystAct, the highest management official
declines to accept a finding of fact of the& hoccommittee, the official will be required by
statutory as well as constitutional requirementsetoew those portions of the record bearing
on the factual issues and to submit a reasoneshstat demonstrating why tiael hoc
committee's factual conclusion should be rejecaldan v. FSM (1)1 FSM Intrm. 339,
360-61 (Pon. 1983).

Due process demands impartiality on part of adatdis. Suldan v. FSM (1)1 FSM Intrm.
339, 362 (Pon. 1983).

There is a presumption that a judicial or quasigiadi official is unbiased. The burden is
placed on the party asserting unconstitutional. bidse presumption of neutrality can be
rebutted by a showing of conflict of interest omsoother specific reason for disqualification.
Where disqualification occurs, it is usually be@tlse adjudicator has a pecuniary interest in
the outcome or has been the target of personakalyugiticism from the party before him.
Suldan v. FSM (I)1 FSM Intrm. 339, 362-63 (Pon. 1983).

The highest management officials cannot be satbiased as a class and they cannot be
disqualified, by virtue of their positions, froomél decision-making as to a nat'l gov't
employee's termination under 8§ 156 of the Nat'llieuervice System Act, without
individual considerationSuldan v. FSM (Il)1 FSM Intrm. 339, 363 (Pon. 1983).

Where there is reason to believe that provisiors miiblic land lease may have been violated
by lessee, and where another person has notifeeBublic Lands Authority of his claim of a
right to have the land leased to him, the PubliedsaAuthority may not consider itself bound
by lease's renewal provision but is required tcsater whether it has a right to cancel the
lease and, if so, whether the right should be és®ic These are decisions to be made after a
rational decision-making process in compliance \pithcedural due process requirements of
art. IV, 8 3 of FSM ConstitutionEtpison v. Permarnl FSM Intrm. 405, 421 (Pon. 1984).

Adjudicatory decisions of governmental bodies dffegproperty rights are subject to
procedural due process requirements of art. IVpgQ@onstitution. Etpison v. Permanl
FSM Intrm. 405, 422 (Pon. 1984).

A criminal statute must not be so vague and indefias to fail to give fair notice of what acts
will be punished but right to be informed of natofeaccusation does not require absolute
precision or perfection of criminal statutory laage. Laion v. FSM1 FSM Intrm. 503, 507
(App. 1984).

Right to be informed of nature of accusation reggithat a statute be sufficiently explicit to
prescribe offense with reasonable certainty andaao vague that persons of common
intelligence must necessarily guess at its meariiagon v. FSM 1 FSM Intrm. 503, 507
(App. 1984).

Required degree of precision under the right tonb@med of the nature of the accusation
may be affected by considerations such as limiupapacity for human expression and



difficulties inherent in attempts to employ alteiime methods of stating the concepiaion v.
FSM 1 FSM Intrm. 503, 508 (App. 1984).

Some generality may be inescapable in proscribimglact but standard of precision required
under the right to be informed of the nature ofdbeusation is greater in criminal statutes
than in civil statutesLaion v. FSM 1 FSM Intrm. 503, 508 (App. 1984).

Courts are far more inclined to set aside as uritotisnally vague statutes or ordinances
reaching into marginal areas of human conduct asgbrohibitions against loitering or
vagrancy aimed at conduct often thought of as sffenor undesirable, but not directly
dangerous to otherd.aion v. FSM 1 FSM Intrm. 503, 509 (App. 1984).

Prohibitions against assaults with dangerous weafahwithin the more traditional realm of
criminal law and therefore are entitled to greatefierence by courts in determining whether
they are unconstitutionally vagueaion v.FSM, 1 FSM Intrm. 503, 509 (App. 1984).

Commonly accepted meanings arising out of priorrtcimterpretations in jurisdictions from
which statutes are borrowed may be consideredstmtga claim that the statute is
unconstitutionally vagueLaion v. FSM 1 FSM Intrm. 503, 509-10 (App. 1984).

There is no suggestion in the Con Con Journalttigatramers of the FSM Constitution
wanted to depart from or expand upon U.S. congiitat principles concerning particularity
and definitions in criminal statutes. Reliancehia Report of the Committee on Civil
Liberties upon U.S. court decisions in explainihg words confirms that the intent was to
adopt the American approach concerning the statsimecificity needed so as not to be
unconstitutionally vaguelLaion v. FSM 1 FSM Intrm. 503, 513 (App. 1984).

In considering whether term "dangerous weaposbigague as to render 11 FSMC 919
unconstitutional, it is relevant that a court ie 1.S. has held that term sufficiently definite to
meet U.S. constitutional standardsaion v. FSM 1 FSM Intrm. 503, 513 (App. 1984).

Suspicion of guilt can justify the extreme actidran arrest only when based upon reasonable
grounds known to the arresting officer at the twharrest so strong that a cautious man
would "believe," that is, consider it more likehain not that the accused is guilty of the
offense. Ludwig v. FSM2 FSM Intrm. 27, 33 (App. 1985).

Due Process Clause, art. IV, 8§ 3 of FSM Constitutis based upon Due Process Clause of
U.S. Constitution and courts can look to intergretes under U.S. Constitution for
guidancd.udwig v. FSM2 FSM Intrm. 27,35 (App. 1985).

The gov't in any criminal case is required, as &enaf due process, to prove all elements of
the offense beyond a reasonable dollotdwig v. FSM2 FSM Intrm. 27,35 (App. 1985).

A temporary seizure is itself a significant takiofgproperty, depriving the owner of
possession, an important attribute of propelshizawa v. PohnpeR FSM Intrm. 67,75
(Pon. 1985).

Constitution's Due Process Clause is drawn from Odstitution and FSM courts may look
to decisions under that Constitution for guidancdetermining the meaning of this Due
Process Clausdshizawa v. PohnpeR FSM Intrm. 67,76 (Pon. 1985).



Where a seizure is for forfeiture rather than enidey purposes, constitutional prohibitions
against taking property without due process cammplay. Ishizawa v. PohnpeR FSM
Intrm. 67,76 (Pon. 1985).

Any attempt to grant statutory authority to persgizure of a fishing vessel upon a lesser
standard than probable cause would raise sericestiqus of compatibility with art. 1V, 88 3
and 4 of the Constitution. Such an interpretasbauld be avoided unless clearly mandated
by statute.lshizawa v. Pohnpei, 2 FSM Intrm. &77 (Pon. 1985).

Due process does not require that a second judmi@edeotions for recusal where the trial
judge accepts as true all factual allegations énaiffidavit of the party seeking recusal, and
must rule only on matters of law in making decisiomecuse or not recuse himself. Skilling
v. FSM, 2 FSM Intrm. 209, 213 (App. 1986).

Procedure for recusal provided in FSM Code, wheeepgirty may file a motion for recusal
with an affidavit, and judge must rule on the motistating his reasons for granting or
denying the motion, before any further proceedmtaken, allows the moving party due
process. Skilling v. FSM, 2 FSM Intrm. 209, 214(A 1986).

Actions of a police officer in stripping a prisorterpunish and humiliate him, then beating
him and damaging his pickup truck, constitutedatioin of the prisoner's constitutional rights
to be free from cruel and unusual punishment asdibé process rights. Tolenoa v. Alokoa,
2 FSM Intrm. 247, 250 (Kos. 1986).

A claim that decision-makers in a land adjudicatiare biased raises serious statutory and
constitutional due process issues and is entitledteful consideration. Heirs of Mongkeya
v. Heirs of Mackwelung, 3 FSM Intrm. 92, 99 (Kos.G3. Tr. 1987).

There is no deprivation of due process in a caséhich the gov. t at trial elicited testimony
revealing that it had custody of certain physicatience but did not attempt to introduce it,
and in which defendant made no request that irbeyced. Loney v. FSM, 3 FSM Intrm.
151, 155 (App. 1987).

An expectation of being paid for work already perfed is a property interest qualifying for
protection under Due Process Clause of FSM Coltistitu Falcam v. FSM (Il), 3 FSM
Intrm. 194, 200 (Pon. 1987).

An expectation of continued gov. t employment, sabpnly to removal by a supervisor, is a
property interest qualifying for protection undeméProcess Clause of FSM
Constitution.Falcam v. FSM (Il), 3 FSM Intrm. 1200 (Pon. 1987).

Due Process Clause of art. VI, 8 3 of FSM Constitutequires proof beyond a reasonable
doubt as a condition for criminal convictions i@ tRSM. Runmar v. FSM, 3 FSM Intrm.
308, 311 (App. 1988).

Where purchasers at a judicial sale are not sdyyedimmons and complaint pursuant to
FSM Civil Rule 3 but receive notice of a motionlgaeg confirmation of the sale and made by
a creditor of the party whose property was sold,\@here purchasers do not object to the



motion, confirmation of sale is effective and bimglion purchasers and is not violative of
their rights of due process. Sets v. Island Hardw@& FSM Intrm. 365, 368 (Pon. 1988).

The Nat'l Public Service System Act and FSM PuBkevice System Regulations establish
an expectation of continued employment for nonptiobary nat. | gov. t employees by
limiting the permissible grounds and specifyinggadures necessary for their dismissal; this
is sufficient protection of the right to continuedt. | gov. t employment to establish a
property interest for nonprobationary employeescivimay not be taken without fair
proceedings, or "due process.”" Semes v. FSM, 4 F®kh. 66, 73 (App. 1989).

Once it is determined that a statute establishs@erty right subject to protection under Due
Process Clause of FSM Constitution, constitutigmadciples determine what process is due
as a minimum. Semes v. FSM, 4 FSM Intrm. 66, 7dp(AL989).

In absence of statutory language to the contragyNat. | Public Service System Act's
mandate may be interpreted as assuming compliaitice@nstitutional requirements,

because if it purported to preclude constitutionediquired procedures, it must be set aside as
unconstitutional. Semes v. FSM, 4 FSM Intrm. 66(App. 1989).

In assessing the government's shorter term, pradirpideprivations of private property to
determine what, if any procedures are constitutipmecessary in advance of the
deprivation, the FSM Supreme Court will balancedbgree of hardship to the person
affected against the gov. t interests at stakeneSes. FSM, 4 FSM Intrm. 66, 75 (App.
1989).

Under the equal protection clause of the DeclanatioRights in the FSM Constitution,
indigency alone should not disadvantage an acansaar system of criminal justice.Gilmete
v. FSM, 4 FSM Intrm. 165, 169 (App. 1989).

Due Process Clause of FSM Constitution's DeclaraifdRights is based on Due Process
Clause of U.S. Constitution. Paul v. CelestinESM Intrm. 205, 208 (App. 1990).

In determining whether constitutional line of duegess has been crossed, a court must look
to such factors as need for application of foreggtronship between need and amount of
force that was used, extent of injury inflicteddavhether force was applied in a good faith
effort to maintain and restore discipline or malicsly and sadistically for the very purpose of
causing harm. Paul v. Celestine, 4 FSM Intrm. 208-09 (App. 1990).

To be property protected under the FSM and Kostate £onstitutions, the employment
right must be based on governmental assurancentihcal employment or dismissal for only
specified reasons as stated in statute, reguldbamal contract or actions of a supervisory
person with authority to establish terms of empleyin Edwin v. Kosrae, 4 FSM Intrm. 292,
302 (Kos. S. Ct. Tr. 1990).

Although neither the Environmental Protection Aot the earthmoving regulations contain
any absolute requirement that a public hearingdie@ before an earthmoving permit may be
issued, issuance by nat. | gov. t officials of enpeauthorizing earthmoving by a state agency
without holding a hearing and based simply uporaipi@ication filed by the state agency and
the minutes prepared by state officials, is arbjtend capricious where dredging activities
have been long continued in the absence of a ratthmoving permit and where the parties



directly affected by those activities have for salenonths been vigorously opposing
continuation of earthmoving activities at the driedgsite. Damarlane v. Pohnpei Transp.
Auth., 5 FSM Intrm. 1, 8 (Pon. 1991).

If a judge has participated as an advocate ingelatigation touching upon the same parties,
and in the course of that previous activity hagia#t position concerning the issue now
before him as a judge, the appearance of justecguaranteed by Due Process Clause,
requires recusal. Etscheit v. Santos, 5 FSM Ingn43 (App. 1991).

There are certain circumstances or relationshipshylas a per se matter of due process,
require almost automatic disqualification, and jidge has a direct, personal, substantial,
pecuniary interest in the outcome of the case,sads constitutionally mandated. Etscheit v.
Santos, 5 FSM Intrm. 35, 43 (App. 1991).

To prevent the "probability of unfairness," a fomtral counselor or attorney must refrain
from presiding as a trial judge over litigation atwing his former client, and many of the
same issues, and same interests and same landyhwth the trial judge has been intimately
involved as a trial counselor or attorney. EtscheBantos, 5 FSM Intrm. 35, 45 (App.
1991).

Because there is a rational basis, linked to legite gov't purposes of increasing availability
of health care services, for providing immunityrfrgatient suits to U.S. Public Health
Service physicians, the Federal Programs and SsrnAigreement's immunity provisions are
not in violation of a plaintiff's due process rightSamuel v. Pryor, 5 FSM Intrm. 91, 106
(Pon. 1991).

A person's constitutional right to due processauf, land his right to be free from cruel and
unusual punishment is violated when an officeraadtof protecting the person from attack,
threw him to the ground, and beat the person inpdihe Meitou v. Uwera, 5 FSM Intrm. 139,
144 (Chk. S. Ct. Tr. 1991).

Plaintiff's due process rights were not violatecerehgov't did not use condemnation
procedures specified in 67 TTC 451, but followetntlaegistration procedures to obtain title
and treated plaintiff fairly and in same way itared other landowners. Palik v. Kosrae, 5
FSM Intrm. 147, 152-54 (Kos. S. Ct. Tr. 1991).

Constitutional provisions applicable to a prisomay vary depending on his status. A pre-
trial detainee has a stronger right to liberty, athiight is protected by the Due Process
Clause, FSM Const. art. IV, 8 3. A convicted pmisis claims upon liberty have been
diminished through due process so that person ralysprimarily on art. 1V, § 8 which
protects him from cruel and unusual punishmenaisRl. Panuelo, 5 FSM Intrm. 179, 190
(Pon. 1991).

When a panel hearing in a summary dismissal wadlto the public and the injured party
and counsel were present to attend and participdbe hearing and the panel accepted and
considered all testimony and evidence offered kyptrties, due process was not violated.
Palsis v. Kosrae State Court, 5 FSM Intrm. 214, Kos. S. Ct. Tr. 1991).

Variance between charge of striking police car wmeld with fists and evidence adduced at
trial of damaging headlights with a beer can isswinisleading and prejudicial that



defendant was denied a fair trial or suffered fi@itack of notice as to the evidence to be
offered at trial on a charge of damaging the priypafranother. Otto v. Kosrae, 5 FSM
Intrm. 218, 222 (App. 1991).

The actions of a private corporation partly owngalgov. t should not be considered "state
action” for purposes of due process analysis. liKosrae Hotel Corp., 5 FSM Intrm. 294,
298 (Kos. 1992).

Under FSM law there is no property right to paracuevels of tort compensation triggering
due process protections. Tosie v. Healy-TibbetfBts, Inc., 5 FSM Intrm. 358, 362-63
(Kos. 1992).

Among the rational bases supporting the constitality of a state statute capping wrongful
death recovery are a desire to create foreseeabts bn gov. t liability; to promote

insurance; to encourage settlement of claims; am@ds$e the burden on courts and families of
valuing losses incurred through death of family rhbem Tosie v. Healy-Tibbets Builders,
Inc., 5 FSM Intrm. 358, 363 (Kos. 1992).

Aliens are persons protected by the due process@umal protection clause of the
Constitution. Berman v. FSM Supreme Court (1),S8VFIntrm. 364, 366 (Pon. 1992).

Employment opportunity is a liberty interest praéetby due process. Berman v. FSM
Supreme Court (1), 5 FSM Intrm. 364, 366 (Pon. 1992

When a landowner voluntarily signs a statemenntarit for an easement for a road even
though the state failed in is duty of care to inidrim that he could refuse to sign, the state
has not violated landowner's due process righena\N. Kosrae, 5 FSM Intrm. 417, 424
(Kos. S. Ct. Tr. 1990).

When counsel is allowed such a short preparatioa that counsel's effectiveness is impaired
then the accused is deprived of due process aadtie# assistance of counsel. Inre
Extradition of Jano, 6 FSM Intrm. 93, 101 (App. 399

Something more than a state merely misinterpretsngwn law, such as that the state's
interpretation was arbitrary, grossly incorrectpastivated by improper purposes, is heeded
to raise a legitimate due process issue. Sim@&okinpei, 6 FSM Intrm. 314, 316 (Pon.
1994).

Statutory ineligibility of persons convicted of Btulerritory felonies is a valid exercise of
Congress's constitutional power to prescribe auttiii qualifications for election to Congress,
and is not unconstitutional as a deprivation abarty interest without due process of law, or
as an ex post facto law, or as a bill of attaindeobert v. Mori, 6 FSM Intrm. 394, 401 (App.
1994).

Due Process; Notice and Hearing
It is normally required that a hearing be held ptaseizure of a property. In extraordinary

situations a seizure may take place prior to hgabat the owner must be afforded a prompt
post-seizure hearing at which the person seiziagptbperty must at least make a showing of



probable cause. Unreasonable delay in providipgs&seizure hearing may require that an
otherwise valid seizure be set aside. Ishizawkotnpei, 2 FSM Intrm. 67, 76 (Pon. 1985).

Due Process Clause prevents governmental autisoiritien depriving an individual of
property interests, without first according an oppoity to be heard as to whether the
proposed deprivation is permissible. Falcam v. KBM3 FSM Intrm. 194, 200 (Pon. 1987).

Only in extraordinary circumstances, where immedgation is essential to protect crucially
important public interests, may private propertysbezed without a hearing. Falcam v. FSM
(1), 3 FSM Intrm. 194, 200 (Pon. 1987).

Any withholding of private property, such as a gogmployee's paycheck, without a hearing
can be justified only so long as it takes the atitled payor to obtain a judicial determination
as to the legality of the payment being withhdidlcam v. FSM (1), 3 FSM Intrm. 194, 200
(Pon. 1987).

A party is not deprived of due process of law raae in which a judgment is entered against
it on a cause of action raised by the trial couhere the party had notice and an opportunity
to be heard, even though the cause of action datesppear in the pleadings and no
amendment of the pleadings was made. United Chafr€inrist v. Hamo, 3 FSM Intrm. 445,
453 (Truk 1988).

Only in extraordinary circumstances where immeds&teon is essential to protect crucially
important public interests, may private propertysbezed without a prior hearing of some
kind. Semes v. FSM, 4 FSM Intrm. 66, 74 (App. 1989

Constitutional due process requires that a nonpimiery employee of the nat. | gov. t be
given some opportunity to respond to charges aghinsbefore his dismissal may be
implemented; including oral or written notice ofathes against him, an explanation of the
employer's evidence, and an opportunity to prelsisrgide of the story. Semes v. FSM, 4
FSM Intrm. 66, 76 (App. 1989).

Implementation of constitutional requirement thaoa. t employee be given an opportunity
to respond before dismissal is consistent withustay scheme of Nat. | Public Service
System Act, therefore Act need not be set asidmagary to due process. Semes v. FSM, 4
FSM Intrm. 66, 77 (App. 1989).

A prisoner's rights to procedural due process h@en violated when he received neither
notice of charges against him nor an opportunityegpond to those charges before or during
confinement. Plais v. Panuelo, 5 FSM Intrm. 172 @Pon. 1991).

A person for whom extradition is sought must beulghd before a justice that evidence of his
criminality may be heard and considered so thahag be certified as extraditable. Such a
person is entitled to notice of the hearing an@gportunity to be heard and to effective
assistance of counsel. In re Extradition of J&BSM Intrm. 93, 99 (App. 1993).

Where a party attended the meeting at which thewamboundary was set and thus had
actual notice, and filed no adverse claim to thenoary location that would trigger the
statutory right to notice, but claimed he was @ of the adverse boundary until eight
years later, and waited another four years befbing fsuit, the claimant's repeated failure to



timely assert his rights does not demonstrate gdugess violation. Setik v. Sana, 6 FSM
Intrm. 549, 553 (Chk. S. Ct. App. 1994).

One who receives actual notice cannot assert ditdimal claim that the method of notice
was not calculated to reach him. Setik v. Sark€SBl Intrm. 549, 553 (Chk. S. Ct. App.
1994).

Where parties had no claims to the land at the tivaditle was determined they were not
entitled to notice. Lack of notice to them doetnagse a genuine issue of material fact as to
validity of a Certificate of Title. Where a coymtoceeding determined title, lack of a record

of notice in the Land Commission files does nad@a genuine issue of material fact as to the
validity of the Certificate of Title because thendaCommission did not conduct the hearing
on title and so would not have any record of noticezama v. Pohnpei Enterprises Co., 7
FSM Intrm. 40, 49 (App. 1995).

Constructive notice is a concept through which aatetice is imputed to a party regardless
of whether that party has actual knowledge of theuted facts. A party has constructive
notice when from all facts and circumstances kntavnim at the relevant time, he has such
information as would prompt a person exercisingasonable care to acquire knowledge of
the fact in question or to infer its existence.hNken of Nett v. Pohnpei, 7 FSM Intrm. 171,
177 n. 11 (Pon. 1995).

Where a vessel has been arrested pursuant to antvarpost-seizure hearing is required by
the constitutional guarantee of due process. FSM.V. HL Achiever (Il), 7 FSM Intrm.
256, 257 (Chk. 1995).

An owner of seized property cannot challenge thust it was seized under as
unconstitutional because the statute fails to pl@¥or notice and a hearing, if procedural due
process, notice and a right to a hearing, are geavi FSM v. M.T. HL Achiever (Il), 7 FSM
Intrm. 256, 258 (Chk. 1995).

Due Process; Vagueness

"Dangerous device" as defined under the Weapong@dict is not unconstitutionally
vague. The language, properly interpreted, affstdBcient notice so that conscientious
citizens may avoid inadvertent violations, and ¢autss sufficiently definite standards to
prevent arbitrary law enforcement. Joker v. FSNESM Intrm. 38, 45 (App. 1985).

Taking of Property

Gov't employment that is "property" within meanwmigDue Process Clause cannot be taken
without due process. To be property protected u@dastitution, there must be claim of
entitlement based upon governmental assurancentihcal employment or dismissal for
only specified reasons. Suldan v. FSM (ll), 1 FBkm. 339, 351-52 (Pon. 1983).

Fundamental concept of procedural due processigtv. t may not strip citizens of life,
liberty or property in an unfair, arbitrary manné&k/here such important individual interests
are exposed to possible governmental taking orin, Constitution requires that gov. t
follow procedures calculated to assure a fair atidmal decision-making process. Suldan v.
FSM (1), 1 FSM Intrm. 339, 354-55 (Pon. 1983).



When a landowner voluntarily enters into a statdmémtent to grant state an easement the
state has not violated landowner's constitutioigdits by "taking" his property without just
compensation, and is not liable for trespass. Nelkasrae, 5 FSM Intrm. 417, 425 (Kos. S.
Ct. Tr. 1990).

Constitutional guarantee of due process only pteteersons from governments, and those
acting under them, established or recognized b thestitution. Semwen v. Seaward
Holdings, Micronesia, 7 FSM Intrm. 111, 113 (ChR9%).

A plaintiff's firing by a private employer does rgiaite a cause of action for unconstitutional
deprivation of due process because no governmenti&y or official is a defendant; the
defendant is not alleged to be performing an esdagdvernmental function; and a gov. t
action is not at issue. Semwen v. Seaward HoldiMgsonesia, 7 FSM Intrm. 111, 113
(Chk. 1995).

Constitutional guarantees of equal protection agghe discrimination is based on the
individual's membership in one of the classes emated in art. IV, § 4, or if discrimination
affects a "fundamental right." The law is thenjsabto a strict scrutiny review, under which
it will be upheld only if gov't can demonstratetttfze classification upon which that law is
based bears a close rational relationship to samgpelling governmental interest. But if the
law does not concern an enumerated class or arerdal right, the question becomes
whether the classification is rationally relatedattegitimate governmental purpose. FSM
Social Security Admin. v. Weilbacher, 7 FSM Intrb37, 146 (Pon. 1995).

The mere act of United States' funding the FSMPRwitnpei does not subject it to liability for
a taking because its involvement was insufficiedthgct and substantial to warrant such
liability and because one gov. t is not liableddaking by officials of another gov. t for
merely advocating measures that other gov. t shalklel Damarlane v. United States, 7 FSM
Intrm. 167, 169-70 (Pon. 1995).

An unconstitutional taking occurs whenever a pubitity substantially deprives a private
party of the beneficial use of his property forublic purpose. Therefore where neither the
Trust Territory nor a U.S. gov't agency could basidered a public entity in the FSM after
the effective date of the Compact they are legattppable of committing a taking after that
date. Damarlane v. United States, 7 FSM Intrm, 18D (Pon. 1995).

Section 4 . Equal protection of the laws may not be denietingaired on account of sex,
race, ancestry, national origin, language, or $&teus.

Case annotation: A patient's equal protection rights were notatetl when there was no
showing that the patient was treated differentiyrfrany other patient on the basis of her sex,
ancestry, nat. | origin, or social status. Samuéryor, 5 FSM Intrm. 91, 106 (Pon. 1991).

Families of wrongful death victims do not consetat suspect class for purposes of equal
protection analysis. Tosie v. Healy-Tibbets Buijénc., 5 FSM Intrm. 358, 362 (Kos.
1992).

Aliens are persons protected by due process aral poptection clauses of Constitution.
Berman v. FSM Supreme Court (1), 5 FSM Intrm. 3836 (Pon. 1992).



Congress and President respectively have powegtdate immigration and conduct foreign
affairs while Chief Justice may make rules govegradmission of attorneys. Therefore a
rule of admission that treats aliens unequallypprigated by the Chief Justice, implicates
powers expressly delegated to other branches. @ewnFSM Supreme Court (I), 5 FSM
Intrm. 364, 366 (Pon. 1992).

Without a rational valid basis for rule limitingegmumber of times an alien may take the bar
exam it will be held unconstitutional even if it uld be constitutional if the regulation were
made by Congress or the President. Berman v. F@Wesie Court (1), 5 FSM Intrm. 364,
367 (Pon. 1992).

Constitutional guarantees of equal protection agghe discrimination is based on the
individual's membership in one of the classes emated in art. IV, § 4, or if the
discrimination affects a "fundamental right." Tlhe is then subject to a strict scrutiny
review, under which it will be upheld only if th@yg t can demonstrate that the classification
upon which that law is based bears a close rati@tationship to some compelling
governmental interest. But if the law does notossn an enumerated class or a fundamental
right, the question becomes whether the classificas rationally related to a legitimate
governmental purpose. FSM Social Security AdminMeilbacher, 7 FSM Intrm. 137, 146
(Pon. 1995).

The equal protection analysis and standards thay &p a discriminatory law also apply to a
neutral and non-discriminatory law when it is beapplied in a discriminatory fashion. FSM
Social Security Admin. v. Weilbacher, 7 FSM Intrb37, 146 (Pon. 1995).

Section 5. The right of the people to be secure in their gasshouses, papers, and other
possessions against unreasonable search, seizureasion of privacy may not be violated.
A warrant may not issue except on probable caigmorted by affidavit particularly
describing the place to be searched and the peasdhmgs to be seized.

Case annotations: The Ponape State consent statute does not aghbe search of a
nonconsenting bar or restaurant customer. PoreQbd 3, 88 3-13. FSM v. Tipen, 1 FSM
Intrm. 79,81 (Pon. 1982).

Under Ponape State law, a bar or restaurant patlenial of an authorized person's request
to search the person of the patron merely subjeetpatron to exclusion from the
establishment. Pon. Code ch. 3, 88 3-13. FSMpenl, 1 FSM Intrm. 79, 81 (Pon. 1982).

The art. 1V, 8 5 right to be secure against searthaot absolute. The Constitution only
protects against unreasonable searches. FSMen TIpFSM Intrm. 79, 82 (Pon. 1982).

No right is held more sacred, or is more carefgligrded by the common law than the right
of every individual to possession and control af twvn person, free from all restraint or
interference of others, unless by clear and ungurestle authority of law. FSM v. Tipen, 1
FSM Intrm. 79, 86 (Pon. 1982).

Constitutional protection of individual againstreasonable searches and limitation of
powers of police apply wherever an individual mayldor a reasonable expectation of
privacy. FSM v. Tipen, 1 FSM Intrm. 79, 86 (Pon82%



Constitutional protection against unreasonablecbegrextends to contents of closed
containers within one's possession and to thosesitase carries on one's person. FSM v.
Tipen, 1 FSM Intrm. 79, 86 (Pon. 1982).

A citizen is entitled to protection of the privaegich he seeks to maintain even in a public
place. FSM v. Tipen, 1 FSM Intrm. 79, 86 (Pon.2)98

Burden is on gov. t to justify a search withoutasant. FSM v. Tipen, 1 FSM Intrm. 79, 87
(Pon. 1982).

Legality of search must be tested on basis ofrifemation known to police officer
immediately before search began. FSM v. TipenSWMMntrm. 79, 88 (Pon. 1982).

FSM Supreme Court is vested, by statute, with aitthtm suppress or exclude, evidence
obtained by unlawful search and seizure. 12 FSMZ 3FSM v. Tipen, 1 FSM Intrm. 79, 92
(Pon. 1982).

Where investigating officers have reason to belibat somebody on private premises may
have information pertaining to their investigatitimy may enter those private premises,
without a warrant or prior judicial authorizatidn,make reasonably nonintrusive efforts to
determine if anybody is willing to discuss substanttheir investigations. FSM v. Mark, 1
FSM Intrm. 284, 288 (Pon. 1983).

Police officers who in the performance of theirydehter upon private property without an
intention to look for evidence but merely to asklpninary questions of occupants cannot be
said to be conducting a search within the meanir@oastitution. FSM v. Mark, 1 FSM
Intrm. 284, 289 (Pon. 1983).

Mere observation does not constitute a search.tdrhe"search” implies exploratory
investigation or quest. FSM v. Mark, 1 FSM In284, 289 (Pon. 1983).

Wide ranging and unwarranted movement of policeef§ on private land may constitute an
unreasonable invasion of privacy, or establish tiiainvestigation had evolved into a search.
FSM v. Mark, 1 FSM Intrm. 284, 290 (Pon. 1983).

A warrant is not necessary to authorize seizurewnharijuana is in plain view of a police
officer who has a right to be in the position teéghat view. FSM v. Mark, 1 FSM Intrm.
284, 294 (Pon. 1983).

It is generally agreed that for actions to constitu search, there must be: 1) an examination
of premises or a person; 2) in a manner encroaaipng one's reasonable expectation of
privacy; 3) with an intention, or at least a hojgediscover contraband or evidence of guilt to
be used in prosecution of a criminal action. FSN¥ark, 1 FSM Intrm. 284, 298 (Pon.
1983).

The starting point and primary focus of legal asayor a claim of unreasonable search and
seizure should normally be the Constitution's D&tian of Rights, not the statutory "Bill of
Rights." FSM v. George, 1 FSM Intrm. 449, 455 (Kt384).



The principal difference between FSM Constitution &/, 8 5 and 1 FSMC 103 is that the

Constitution, in addition to prohibiting unreasoleabearches and seizures also contains a
prohibition against invasions of privacy. FSM \edige, 1 FSM Intrm. 449, 455 n. 1 (Kos.
1084).

The gov. t bears the burden of proving the exigac/oluntary consent. Acquiescence in
the desire of law enforcement personnel to seartmet be presumed but must be
affirmatively demonstrated. FSM v. George, 1 F3itirh. 449, 456 (Kos. 1984).

A demand, even if courteously expressed, is diffefi®m a request, and a citizen's
compliance with a police officer's demand, badkg@dpparent force of law, is perhaps
subtly, but nonetheless significantly, differerdrfr voluntary consent to a request. FSM v.
George, 1 FSM Intrm. 449, 458 (Kos. 1984).

On matters relating to a warrantless search farighe court to decide whether voluntary
consent, as opposed to passive submission todegabrity, occurred. The gov. t must put
before the court facts, not mere conclusions otcpadfficers, which will permit the judge to
decide whether consent was given. FSM v. Geor§&M Intrm. 449, 458 (Kos. 1984).

Unconsented and warrantless entry into defendantise, without any subsequent action on
officer's part to impress upon the defendant they tould be influenced by his wishes as to

whether a search might be conducted, erases asippitg of finding any aspect of search in

house or resultant seizure of evidence, to beretihiesented to or untainted. FSM v. George,
1 FSM Intrm. 449, 459 (Kos. 1984).

While existence of probable cause to believe tta@irae has been committed and that a
particular person has committed it is not in itseifficient to justify a warrantless search, the
establishment of probable cause is nevertheleisatiio any unconsented search. FSM v.
George, 1 FSM Intrm. 449, 460-61 (Kos. 1984).

Without probable cause, no search warrant may teeraa and no unconsented search may
be conducted. FSM v. George, 1 FSM Intrm. 449, (#&is. 1984).

Constitutional prohibitions against unreasonabédees, seizures or invasions of privacy
must be applied with full vigor when a dwelling pdais the object of the search. FSM v.
George, 1 FSM Intrm. 449, 461 (Kos. 1984).

Police officers desiring to conduct search showldnally obtain search warrant. This
requirement serves to motivate officers to asdesis tase and to obtain perspective from the
very start. FSM v. George, 1 FSM Intrm. 449, 4@1d&os. 1984).

Officers entering house by consent for purposeseafch must keep in mind eventual
likelihood that they will need to establish thahsent was voluntary. FSM v. George, 1 FSM
Intrm. 449, 463 (Kos. 1984).

Only under rare circumstances would FSM SupremetQitaly find that homeowner who
neither says nor does anything to indicate affimeatonsent has consented to a warrantless
search of his house. FSM v. George, 1 FSM Int48, 463 (Pon. 1984).



A constitutional search may be conducted withowaerant if search is incidental to a lawful
arrest. Ludwig v. FSM, 2 FSM Intrm. 27, 32 (ApP38b).

Standard announced in second sentence of FSM Gohdi/, § 5 for issuance of a warrant
must be employed in determining reasonablenessantls or seizure. Imposition of standard
of probable cause for issuance of a warrant in ERMst. art. IV, 8 5 implies that no search
or seizure may be considered reasonable unlessgjdidty probable cause. Ludwig v. FSM, 2
FSM Intrm. 27, 32 (App. 1985).

Police officer making arrest has limited right tinduct a search incident to that arrest. This
right to search is for limited purposes of prevegtarrested person from reaching concealed
weapons to injure the officer or others, and frastbying evidence. Although right to
search is of limited scope, it plainly authorizegasonable search of person being arrested.
Ludwig v. FSM, 2 FSM Intrm. 27, 34 (App. 1985).

Art. IV, 8 5 of FSM Constitution, based upon therth amendment of U.S. Constitution,
permits reasonable, statutorily authorized inspastiof fishing vessel in FSM ports, under
various theories upheld under U.S. Constitutiongnviressel is reasonably suspected of
having engaged in fishing activities. Ishizaw&whnpei, 2 FSM Intrm. 67, 74 (Pon. 1985).

It is extraordinarily difficult for law enforcemeituthorities to police the vast waters of FSM.
Yet, effective law enforcement to prevent fishinglations is crucial to economic interests of
this new nation. Accordingly, historical doctrinesplied under U.S. Constitution which
expand right to search based upon border searohnetrative inspection and exigent
circumstances theories, appear suitable for agmit#o fishing vessels within FSM.
Ishizawa v. Pohnpei, 2 FSM Intrm. 67, 74 (Pon. 3985

While power to seize vessel is crucial to interestsSM and its states, there are also
compelling factors demanding that seizures takeeptenly where fully justified and that
procedures be established and scrupulously folldwedsure that power to seize is not
abused. Ishizawa v. Pohnpei, 2 FSM Intrm. 67 Pth( 1985).

Searches and seizures both constitute a substatittedion upon privacy of an individual
whose person or property is affected, but a seiafiem imposes more onerous burdens.
Ishizawa v. Pohnpei, 2 FSM Intrm. 67, 75 (Pon. 3985

A temporary seizure is itself a significant takioigproperty, depriving the owner of
possession, an important attribute of properthizewva v. Pohnpei, 2 FSM Intrm. 67, 75
(Pon. 1985).

It is normally required that a hearing be held ptaseizure of a property. In "extraordinary
situations" a seizure may take place prior to mgatbut the owner must be afforded a prompt
post-seizure hearing at which the person seiziagptbperty must at least make a showing of
probable cause. Unreasonable delay in providipgs&-seizure hearing may require that an
otherwise valid seizure be set aside. Ishizawkohnpei, 2 FSM Intrm. 67, 76 (Pon. 1985).

General requirement under art. 1V, 8 5 of Consbtuts that before search or seizure may
occur there must exist "probable cause", that isaaonable ground for suspicion,
sufficiently strong to warrant a cautious persobetieve that a crime has been committed



and that the item to be seized has been used grithe. Ishizawa v. Pohnpei, 2 FSM Intrm.
67, 76 (Pon. 1985).

Where a seizure is for forfeiture rather than enidey purposes, the constitutional
prohibitions against taking property without duegqass come into play. Ishizawa v.
Pohnpei, 2 FSM Intrm. 67, 76 (Pon. 1985).

Any attempt to grant statutory authority to persgizure of a fishing vessel upon a lesser
standard than probable cause would raise sericestiqus of compatibility with art. 1V, 88 3
and 4 of Constitution. Such an interpretation &thée avoided unless clearly mandated by
statute. Ishizawa v. Pohnpei, 2 FSM Intrm. 67(Fdn. 1985).

In probable cause determinations court must regadkence from vantage point of law
enforcement officers acting on scene but must nitak@vn independent determination as to
whether, considering all facts at hand, a prudedtcautious law enforcement officer, guided
by reasonable training and experience, would censidnore likely than not that a violation
has occurred. Ishizawa v. Pohnpei, 2 FSM Intrm.7@7(Pon. 1985).

Where defendants accompanied police officers, tleé@ndants entered their homes and
obtained stolen goods and turned them over to@dle question of whether there has been
an unreasonable seizure in violation of art. \3, & Constitution turns on whether
defendants' actions were voluntary. FSM v. JomatR&SM Intrm. 189, 198-99 (Kos. 1986).

This court will apply exclusionary rule on a cagedase basis. The exclusionary rule has
been devised as a necessary device to protectoidgpet free from unreasonable search and
seizure. Kosrae v. Alanso, 3 FSM Intrm. 39, 444K®. Ct. Tr. 1985).

Under exclusionary rule, any evidence obtainedutjincan illegal search and seizure, whether
physical or verbal, is a fruit of the illegal sea@nd seizure, is tainted by illegality, and must
be excluded. Kosrae v. Alanso, 3 FSM Intrm. 39(Kds. S. Ct. Tr. 1985).

Few rights are more important than the freedom foomeasonable governmental intrusion
into a citizen's privacy and courts must prote tight from well-intentioned, but
unauthorized, governmental action. Kosrae v. AdaB4-SM Intrm. 39, 44 (Kos. S. Ct. Tr.
1985).

To protect right to be free from unreasonable deand seizure, this court requires clear
proof, not merely that consent was given, but gisb a right was knowingly and voluntarily
waived. It is fundamental that a citizen be awarthe right he is giving up in order for
consent to be found. Kosrae v. Alanso, 3 FSM In88) 44 (Kos. S. Ct. Tr. 1985).

Consent, given in the face of a police requesetrch without consenting person having been
informed of his right to refuse consent, and withauoy written evidence that consent was
voluntarily and knowingly given, renders such cariseadequate to permit a warrantless
search absent probable cause. Kosrae v. AlarfS8MBIntrm. 39, 44 (Kos. S. Ct. Tr. 1985).

Constitution does not protect a person againstastnable" search and/or seizure and a
search is reasonable where a search warrant hasbtgned prior to search. Kosrae v.
Paulino, 3 FSM Intrm. 273, 275 (Kos. S. Ct. Tr. 8p8



Probable cause is not proof of guilt, but shows gheeasonable ground for suspicion,
sufficiently strong to warrant a cautious man tbdwe that accused is guilty of the offense,
exists. Kosrae v. Paulino, 3 FSM Intrm. 273, 2R69. S. Ct. Tr. 1988).

An officer who, while standing on a road, sees ajomana plant in plain view on top of a
nearby house has not thereby engaged in an unlaeduth. Kosrae v. Paulino, 3 FSM
Intrm. 273, 276 (Kos. S. Ct. Tr. 1988).

Even on public premises a person may retain anctfpen of privacy, but where a person
residing on public land makes no effort to presgmreacy of marijuana plants and seedings,
entry of police on premises and seizure of contrdlihat is plainly visible from outside the
residence is not an unconstitutional search armlisei FSM v. Rodriguez, 3 FSM Intrm.
368, 370 (Pon. 1988).

Protection in art. IV, 8 5 of FSM Constitution agsti unreasonable search and seizure is
based upon comparable provision in fourth amendwiedtS. Constitution. FSM v.
Rodriguez, 3 FSM Intrm. 385, 386 (Pon. 1988).

Although individual acting without state authoripat has constructed a sleeping hut and has
planted crops on state-owned public land, state@olfficers may nevertheless enter the land
without a search warrant to make reasonable ingpecof it and may observe and seize
illegally possessed plants in open view and plaidible from outside sleeping hut. FSM v.
Rodriguez, 3 FSM Intrm. 385, 386 (Pon. 1988).

When investigators, acting without search warranadvance information, conduct searches
in privately owned areas beyond immediate areadvelling house, and seize contraband,
they do not thereby violate prohibitions in art, 8/5 of FSM Constitution against
unreasonable search and seizure. FSM v. Rosar8MIntrm. 387, 388-89 (Pon. 1988).

Issuance of a search warrant is indisputedly wiE®M Supreme Court's jurisdiction. Jano v.
King, 5 FSM Intrm. 388, 392 (Pon. 1992).

While constitutional provision barring invasionmivacy only protects persons from
governmental intrusion into their affairs, not framtrusions by private persons, it does
indicate a policy preference in favor of protectaprivacy. Nethon v. Mobil Oil
Micronesia, Inc., 6 FSM Intrm. 451, 455 (Chk. 1994)

Standard for engaging in search of private propsertgss exacting than standard required for
seizing such property. FSM v. Zhong Yuan Yu Ndl,62FSM Intrm. 584, 588 n.4 (Pon.
1994).

Because the purpose of art. IV, 8 5 of Constitutoto protect privacy rights of individuals
against unreasonable and unauthorized searcheseemules by gov. t officials it has been
interpreted to require that an individual suspectiea crime be released from detention unless
the gov. t can establish "probable cause” to Haddl individual. FSM v. Zhong Yuan Yu No.
621, 6 FSM Intrm. 584, 588 (Pon. 1994).

Standard for determining probable cause is whettege is evidence and information
sufficiently persuasive to warrant a cautious persobelieve it is more likely than not that a
violation of law has occurred and that the accussdmitted that violation. The probable



cause determination must be made by deliberategrimap judgment of a judicial officer.
FSM v. Zhong Yuan Yu No. 621, 6 FSM Intrm. 584, S8B(Pon. 1994).

Often the determination of probable cause is mgde dompetent judicial officer upon
issuance of an arrest warrant, but where an asr@esit made pursuant to a warrant the
arrested is entitled to a judicial determinatioriaa#/hether there is probable cause to detain
accused. FSM v. Zhong Yuan Yu No. 621, 6 FSM In&8%, 589 (Pon. 1994).

A probable cause hearing is an informal, non-adwreisproceeding in which the formal rules
of evidence and the requirement of proof beyonebawnable doubt do not apply. FSM v.
Zhong Yuan Yu No. 621, 6 FSM Intrm. 584, 589 (P1@04).

An individual whose property has been seized puntsteea civil forfeiture proceeding is
entitled to a post-seizure hearing in order to meitee whether there is probable cause to
seize and detain that property. The probable cstaswlard in a civil forfeiture case is
whether there is evidence and information suffittiepersuasive to warrant a cautious person
to believe it is more likely than not that a viabet has occurred and that the property was
used in that violation. FSM v. Zhong Yuan Yu N@166 FSM Intrm. 584, 589-90 (Pon.
1994).

The gov't has probable cause to detain a fishisgeldor illegal fishing when the evidence
and information indicate that the vessel was cotidgdishing operations within the FSM
Exclusive Economic Zone, there was freshly caughtdboard, and the permit provided to
the officers contained a name different from achaahe of vessel. FSM v. Zhong Yuan Yu
No. 621, 6 FSM Intrm. 584, 590-91 (Pon. 1994).

For purposes of art. 1V, 8§ 5 protection, a seasciny governmental intrusion into an area
where a person has a reasonable expectation afcgrivl hus, constitutional protections do
not attach unless search or seizure can be atdhatgovernmental conduct and defendant
had a reasonable expectation of privacy in iterascbed. FSM Social Security Admin. v.
Weilbacher, 7 FSM Intrm. 137, 142 (Pon. 1995).

Administrative searches designed to aid in colectf taxes rightly owing to gov't must be
conducted according to same requirements laid dowother searches and seizures. FSM
Social Security Admin. v. Weilbacher, 7 FSM Intrb37, 142 (Pon. 1995).

In an administrative agency inspection, as in ahgiogovernmental search and seizure, a
warrant is unnecessary where gov't obtains volyrdansent of party to be searched. FSM
Social Security Admin. v. Weilbacher, 7 FSM Intrb37, 143 (Pon. 1995).

An administrative agency may either request ceretords be provided or formally
subpoena the desired information, rather than plat@iourt-ordered search warrant. In either
situation, subject of inspection may decide whetbeefuse or cooperate with government's
request. Only when person refuses to permit theegted search does Constitution prohibit
the administrative agency from coercing that petsamirn over records without first
obtaining a valid search warrant. FSM Social Secédmin. v. Weilbacher, 7 FSM Intrm.
137, 143 (Pon. 1995).

Where a person refuses to cooperate with the itispeequests of the administrative agency,
the gov't will be required to demonstrate to a redwtnd detached magistrate that the



requested material is reasonable to the enforceaie¢hé administrative agency's statutory
responsibilities and that the inspection is beiogdticted pursuant to a general and neutral
enforcement plan in order to obtain required sea@ittant. FSM Social Security Admin. v.
Weilbacher, 7 FSM Intrm. 137, 143 (Pon. 1995).

For court to order property seized pursuant tcaackewarrant to be returned, defendants'’
burden is to show both that there has been arallEgjzure by the state and that they have
claim of lawful possession to property. Chuuk vjaves, 7 FSM Intrm. 149, 150 (Chk. S. Ct.
Tr. 1995).

A party who denies ownership of seized items hastanding to ask for return of the
property. Chuuk v. Mijares, 7 FSM Intrm. 149, 1®&hk. S. Ct. Tr. 1995).

For a party to have valid claim of lawful possessid alcohol seized by the state that party
must have paid possession tax on seized itemsulkGhwijares, 7 FSM Intrm. 149, 150
(Chk. S. Ct. Tr. 1995).

Where defendant's motion is for return of seizexpprty and he has failed to meet his burden
to show right to lawful possession, a court need@ach the issue of the illegal seizure and
suppression of evidence. Chuuk v. Mijares, 7 F&tvhi. 149, 151 (Chk. S. Ct. Tr. 1995).

Section 6. The defendant in a criminal case has a rightdpesedy public trial, to be
informed of the nature of the accusation, to hauesel for his defense, to be confronted
with the witnesses against him, and to compel d#tece of witnesses in his behalf.

ase annotations  Right to Counsel

Constitution secures to criminal defendant, asrdamum, the right to receive reasonable
notice of charges against defendant, right to erarany witnesses against defendant, and
right to offer testimony and be represented by seunin re Iriarte (Il), 1 FSM Intrm. 225,
260 (Pon. 1983).

Where defendants had been advised of their rigbdbtmsel but there was no indication that
they desired or requested counsel, there is ng basiinding that their right to counsel had
been violated. FSM v. Jonathan, 2 FSM Intrm. 189 (Kos. 1986).

When a defendant has expressed a wish to meetuuitinsel before further questioning,
guestioning must cease at once. Any attempt biggofficers to ignore or override the
defendant's wish, or to dissuade him from exergikis right, violates 12 FSMC 218. FSM
v. Edward, 3 FSM Intrm. 224, 235 (Pon. 1987).

For a defendant to waive his right to silence atdansel he must do so knowingly and
intelligently. There exists a presumption agagwusth waivers. Moses v. FSM, 5 FSM Intrm.
156, 159 (App. 1991).

Although implied waivers of a defendant's rightghtibe valid there is a presumption against
a finding of a waiver of rights. Moses v. FSM, SM Intrm. 156, 159-60 (App. 1991).

Where defendant's counsel had five days to prdpadefense of accused, and was granted a
two day continuance, in the absence of any showmitige record or representation by counsel



of resulting prejudice or ineffectiveness of counsal court's refusal to grant longer
continuance was not an abuse of discretion anddali¢iolate art. IV, 8 6 of FSM
Constitution. Hartman v. FSM, 5 FSM Intrm. 224323} (App. 1991).

Speedy Trial

When defendant has already agreed to a trial Hatenteets constitutional requirement for a
speedy trial, and no reason is offered why thag @aho longer constitutionally sound, later
motion for speedy trial may be denied. FSM v. Wi, 6 FSM Intrm. 573, 574 (Pon.
1994).

Section 7. A person may not be compelled to give evidencertat be used against him
in a criminal case, or be twice put in jeopardytfo¥ same offense.

Case annotations: Courts may look to Journals of the Micronesiam&Zutional

Convention for assistance in determining meaningpoftitutional language that does not
provide an unmistakable answer. Journals provodeomclusion as to whether promises of
leniency by police should be regarded as havimgpadled a defendant to give statements
and other evidence but shows that the art. IVp&ofection against self-incrimination was
based upon the fifth amendment to the U.S. Conistitu Therefore courts within the FSM
may look to U.S. decisions to assist in determimm&aning of art. IV, 8 7. FSM v. Jonathan,
2 FSM Intrm. 189, 193-94 (Kos. 1986).

Where a police officer promised to reduce charfydsfendant cooperated but there was no
other showing of police intimidation or manipulatiand the defendant had recognized that
his guilt was apparent, the confession was notdaediy the promises but instead was a
voluntary response to the futility of carrying ttheceit further. FSM v. Jonathan, 2 FSM
Intrm. 189, 198 (Kos. 1986).

A confession which is the product of an essenti@ég and unconstrained choice by its maker
may be used as evidence to establish guilt of diefieinin court. FSM v. Jonathan, 2 FSM
Intrm. 189, 194 (Kos. 1986).

Although questioning of witnesses and suspectecassary tool for effective enforcement
of criminal law, courts have recognized that theran unbroken line from physical brutality
to more subtle police use of deception, intimidagémd manipulation, and that vigilance is
required. FSM v. Jonathan, 2 FSM Intrm. 189, 10&s( 1986).

In the area of police questioning and confessithresprotection against self-incrimination is
the principal protection, designed to restrict mvent use of devices to subvert the will of an
accused. FSM v. Jonathan, 2 FSM Intrm. 189, 1955 (K986).

Overall circumstances and not merely the existencnexistence of a promise determines
whether a confession will be accepted as volurdarngndered inadmissible as involuntary.
FSM v. Jonathan, 2 FSM Intrm. 189, 196 (Kos. 1986)

Voluntariness of a confession may not be resolweckference to any single infallible
touchstone, such as whether a promise was madmdbedd must be determined by
reference to the totality of surrounding circumstm FSM v. Jonathan, 2 FSM Intrm. 189,
197 (Kos. 1986).



Police may question persons who, while they agmirce custody, fall under suspicion for
another crime, without regard to the fact that pgfersons in a similar category would be
released without questioning. FSM v. JonatharSRI ftrm. 189, 199 (Kos. 1986).

Voluntary admissions prompted by accumulation adence against defendant are a
legitimate goal of police investigation. FSM v.\vi&td, 3 FSM Intrm. 224, 232 (Pon. 1987).

Where admissions have been obtained in courseastigning conducted in violation of 12
FSMC 218, statutory policy calls for a presumptibat subsequent admissions were obtained
as a result of the violation. FSM v. Edward, 3 FBiWim. 224, 233 (Pon. 1987).

When defendant has expressed a wish to meet witinsed before further questioning,
guestioning must cease at once. Any attempt biggofficers to ignore or override
defendant's wish, or to dissuade him from exergikis right, violates 12 FSMC 218. FSM
v. Edward, 3 FSM Intrm. 224, 235 (Pon. 1987).

A statement of defendant may be used as eviderapsadnim only if statement was made
voluntarily. FSM v. Edward, 3 FSM Intrm. 224, 2@%n. 1987).

In determining whether defendant's statement te@a@d "voluntary," consistent with due
process requirements of the Constitution, courbsishconsider the totality of surrounding
circumstances. Courts review actual circumstasae®unding confession and attempt to
assess the psychological impact on accused of tiasenstances. FSM v. Edward, 3 FSM
Intrm. 224, 238 (Pon. 1987).

The court will not issue a writ of certiorari tovrew the trial court's suppression of
defendant's confession in a case in which no assgts of error are furnished to the court,
although such decision effectively terminates th&ecbecause gov. t cannot continue its
prosecution without the confession, and althoughpymeal is available to the gov. t. Inre
Edward, 3 FSM Intrm. 285, 286-87 (App. 1987).

Where no motion to suppress a confession has bade before trial and no cause has been
offered as to the failure to raise the objectitwe, trial court was justified in finding that the
defendant had waived any objection to the admissidhe confession. In re Juvenile, 4 FSM
Intrm. 161, 163 (App. 1989).

Where trial record shows no waiver of a minor'sitsgagainst self-incrimination, where a
remarkable discrepancy exists between police puoedor taking a statement and written
evidence offered at trial, where the only evidesiggporting the conviction other than the
confession is an accomplice's testimony, where msb6 years of age and had been on
detention some 2 weeks prior to his confession vemete parents of the minor were absent at
the time the confession was made, the trial cavedan admitting defendant's confession. In
re Juvenile, 4 FSM Intrm. 161, 164 (App. 1989).

Defendant's statement will be suppressed when daféras not been advised of all rights
set forth in 12 FSMC 218 (1)-(5), even though he advised of right to remain silent and

right to counsel and he waived those rights. FSMangechik, 4 FSM Intrm. 210, 211-12

(Chk. 1990).



For a defendant to waive his right to silence acdansel he must do so knowingly and
intelligently. There exists a presumption agaswsth waivers. Moses v. FSM, 5 FSM Intrm.
156, 159 (App. 1991).

Although implied waivers of a defendant's rightghtibe valid there is a presumption against
a finding of a waiver of rights. Moses v. FSM, SN Intrm. 156, 159-60 (App. 1991).

A form which advises a suspect of his right to lawyand of his right to remain silent but
only asks if the suspect wants a lawyer now, igung and lacks a specific waiver as to the
right to remain silent. Moses v. FSM, 5 FSM IntidB6, 161 (App. 1991).

A codefendant's inculpatory statement which has lagenitted into evidence may not be
used against any defendant other than the dechartdut violating the right of
confrontation guarantee of FSM Constitution. Hamnv. FSM, 5 FSM Intrm. 224, 229
(App. 1991).

Although there is a danger of prejudice in casesre/la co-defendant's inculpatory statement
is admitted into evidence, because court is haditalimit the broad discretion afforded the
trial judge by FSM Crim. R. 14, and because mampl@ms can be eliminated by redaction
of the statement, the court will not adopt a pemuse of severance at this time. Hartman v.
FSM, 5 FSM Intrm. 224, 230 (App. 1991).

For confession of defendant to be admissible ate@ze defendant must not merely waive
his right to counsel but must also specificallyweaihe independent right to remain silent.
Hartman v. FSM, 5 FSM Intrm. 224, 234-35 (App. 1p91

By responding voluntarily to questions asked withmaercion, after he has been advised of
his rights, a defendant waives his right to renslient. FSM v. Hartman (I), 5 FSM Intrm.
350, 352 (Pon. 1992).

Use of a defendant's out of court statement aseaeelagainst a codefendant would violate
codefendant's "right of confrontation” since deafdris not a witness at the trial subject to
cross examination. Hartman v. FSM, 6 FSM Intrn8,Z81 (App. 1993).

If severance is denied, defendants' out of coatéstents ought to be redacted to eliminate in
each references to other codefendants. Failutte s may result in reversal of convictions
in the interests of justice. After redaction, mejpdice will occur if statements then give no
reference to any codefendant. Redaction can niorim@laccomplished by the parties. Thus
court will not view statement until after redactioHartman v. FSM, 6 FSM Intrm. 293, 301-
02 & n.12 (App. 1993).

By statute, statements taken as a result of atioolaf defendant's statutory right to be
brought before a judicial officer without unnecegsdelay are inadmissible, even if
voluntary. Chuuk v. Arnish, 6 FSM Intrm. 611, 61hk. S. Ct. Tr. 1994).

Double Jeopardy
Principal purpose of protection against double ggdp established by FSM Constitution, art.

IV, 8 7 is to prevent gov't from making repeatet@m@pts to convict an individual for the
same alleged act. Laion v. FSM, 1 FSM Intrm. 523, (App. 1984).



Double jeopardy clause, FSM Const. art. IV, 8 etlaration of Rights of FSM
Constitution was drawn from Bills of Rights of U Sonstitution. Laion v. FSM, 503, 522
(App. 1984).

U.S. constitutional law at time of Micronesian Cutasional Convention furnishes guidance
as to intended scope of FSM Constitution's dows@ardy clause. Laion v. FSM, 1 FSM
Intrm. 503, 523 (App. 1984).

Double jeopardy clause of FSM Constitution protegjainst second prosecution for same
offense after acquittal, against a second prosacditir same offense after conviction and
against multiple punishments for same offenseo.& FSM, 1 FSM Intrm. 503, 523 (App.
1984).

When assault with a dangerous weapon requiresrusiéemnpted use of a dangerous weapon,
a fact not required for aggravated assault, andsagted assault requires an intent to cause
serious bodily injury, which need not be proveddonviction of assault with a dangerous
weapon, conviction on both charges for the sameagitd act will not violate double

jeopardy clause of Constitution. Laion v. FSM,3MFIntrm. 503, 524 (App. 1984).

Where trial court orders concurrent sentences ofd@nvictions of different offenses flowing
from a single wrongful act, there is not cumulatvenultiple punishments that might violate
double jeopardy clause. Laion v. FSM, 1 FSM Ints®3, 524 (App. 1984).

Where same act or transaction constitutes a vamladf two distinct statutory provisions, the
test to be applied to determine whether therevameoffenses or only one is whether each
provision requires proof of a fact which the otbees not. If test is met a dual conviction
will not violate the constitutional protection agsi double jeopardy. Laion v. FSM, 1 FSM
Intrm. 503, 523-25 (App. 1984).

While Congress is not prevented by double jeopalayse from providing that two
convictions of same import may flow from a singleongful act, a court will not merely
assume such a congressional intention. Laion M,ASFSM Intrm. 503, 525 (App. 1984).

Where two statutory provisions aimed at similaretyf wrongdoing and upholding citizen
and public interests of same nature would appby $olitary illegal act, which caused only
one injury, statutes will be construed not to ati#eocumulative convictions in absence of
clear indication of legislative intent. Howeveowt is not denied right to charge separate
offenses to guard against risk that a convictioy mat be obtained on one of the offenses.
Laion v. FSM, 1 FSM Intrm. 503, 529 (App. 1984).

Protection against double jeopardy in a secontligriaot available until the person has first
been tried in one trial. Jeopardy does not atitaehcriminal trial until the first witness is
sworn in to testify. FSM v. Cheng Chia-W (1), 7Nedtrm. 124, 128 (Pon. 1995).

Section 8. Excessive bail may not be required, excessiwasfimposed, or cruel and
unusual punishments inflicted. The writ of habeapus may not be suspended unless
required for public safety in cases of rebellionrasion.

ase annotation Cruel and Unusual Punishment



Actions of police officer in stripping prisoner painish and humiliate him, then beating him
and damaging his pickup truck, constituted violatd prisoner's constitutional rights to be
free from cruel and unreal punishments and hispllaeess rights. Tolenoa v. Alokoa, 2 FSM
Intrm. 250 (Kos. 1986).

Municipality which employs untrained persons asqgabfficers, then fails to train them and
authorizes their use of excessive force and summanishment, will be held responsible for
their unlawful acts, including abuse of a prisoaeested without being advised of charges or
given an opportunity for bail, whose handcuffs wengeatedly tightened during his 14 hour
detention in such a way that he was injured andblerta work for one month. Moses v.
Municipality of Polle, 2 FSM Intrm. 270, 271 (Trd/086).

Municipality which employs untrained persons asqaobfficers, fails to train them and
authorizes their use of excessive force and summamgshment, will be held responsible for
their actions in stripping a prisoner, handcuffing leg to a table and his arms behind his
back, then kicking and abusing him. Alaphen v. Migality of Moen, 2 FSM Intrm. 279,
280 (Truk 1986).

Where a person has not been tried, convicted amdrsged, no question of cruel and unusual
punishment arises. Paul v. Celestine, 4 FSM In20&, 208 (App. 1990).

Use of force by police officers is not privilegedjostified when arrestee was so drunk and
unstable to resist or defend himself and when paiticer used force because he was
enraged at being insulted by arrestee. Meitouweld, 5 FSM Intrm. 139, 144 (Chk. S. Ct.
Tr. 1991).

A person's constitutional right to due processawf, land his right to be free from cruel and
unusual punishment is violated when an officeraadtof protecting the person from attack,
threw him to the ground, and beat the person idihe Meitou v. Uwera, 5 FSM Intrm. 139,
144 (Chk. S. Ct. Tr. 1991).

Constitutional provisions applicable to a prisomay vary depending on his status. A pre-
trial detainee has a stronger right to liberty, athiight is protected by Due Process Clause,
FSM Const. art. IV, 8 3. A convicted prisoneraiis upon liberty have been diminished
through due process so that person must rely pityraar art. 1V, 8 8 which protects him from
cruel and unusual punishment. Plais v. Panudkg§M Intrm. 179, 190 (Pon. 1991).

In a case where a convicted prisoner, who is als@4drial detainee, asserts civil rights
claims arising out of ill-treatment after arresnehl of access to family is a due process
claim, and physical abuse involves due processefisaw cruel and unusual punishment
claims. Plais v. Panuelo, 5 FSM Intrm. 179, 196n(PL991).

In interpreting provision against cruel and unuguatishment in FSM Constitution, court
should consider values and realities of Microndsidi,against background of law concerning
cruel and unusual punishment and internat. | staisdaoncerning human rights. Plais v.
Panuelo, 5 FSM Intrm. 179, 196-97 (Pon. 1991).

Deliberate indifference to an inmate's medical semth amount to cruel and unusual
punishment. Plais v. Panuelo, 5 FSM Intrm. 179-200 (Pon. 1991).



Confining prisoner in dangerously unsanitary caodg, which represent a broader gov't-
wide policy of deliberate indifference to dignitgchwell-being of prisoners, is failure to
provide civilized treatment or punishment, in viaa of prisoners' protection against cruel
and unusual punishment, and renders state lialderdri FSMC 701(3). Plais v. Panuelo, 5
FSM Intrm. 179, 208 (Pon. 1991).

Revocation of probation of alcohol dependent petsrause he consumed alcohol or
because of alcohol related offenses for which he seavicted does not constitute cruel and
unusual punishment in violation of constitutionSNF v. Phillip, 5 FSM Intrm. 298, 300 (Kos.
1992).

Habeas Corpus

FSM Supreme Court has inherent constitutional pawessue all writs; this includes the
traditional common law writ of mandamus. 4 FSMQT 1Nix v. Ehmes, 1 FSM Intrm. 114,
118 (Pon. 1982).

Art. X1, 8§ 6(b) of FSM Constitution requires tha&M Supreme Court consider a petition for
writ of habeas corpus alleging imprisonment of titipa@er in violation of his rights of due
process. In re Iriarte (1), 1 FSM Intrm. 239, 248{Pon. 1983).

FSM Supreme Court's constitutional jurisdictiorcemsider writs of habeas corpus is
undiminished by the fact that the courts whoseoastare under consideration, the TT High
Court and a Community Court, were not contemplate&SM Constitution. In re Iriarte (1),
1 FSM Intrm. 239, 244, 246 (Pon. 1983).

In habeas corpus proceeding, the court must ap@ypdocess standards to actions of courts
which have issued orders of commitment. In ret@id), 1 FSM Intrm. 239, 249 (Pon.
1983).

Judicial review of certification of extraditabilitglthough not appealable, is available to an
accused in custody by seeking a writ of habeasusorjn re Extradition of Jano, 6 FSM
Intrm. 23, 25 (App. 1993).

4 FSMC 117 gives both the trial division and theeljate division powers to issue all writs
not inconsistent with law or with the rules of tigrocedure. FSM Appellate Rule 22(a)
requires petitions for writs of habeas corpus kst brought in the trial division. When
circumstances have been shown to warrant, the laggdivision clearly has the authority to
suspend the rule. In re Extradition of Jano, 6 HStvin. 31, 32 (App. 1993).

Judicial review of an extradition hearing is byipet for a writ of habeas corpus. Inre
Extradition of Jano, 6 FSM Intrm. 93, 97 (App. 1993

Scope of habeas corpus review of extradition prdioges 1) whether judge had jurisdiction,
2) whether court had jurisdiction over extradit@ewhether there is an extradition agreement
in force, 4) whether crimes charged fall within teems of the agreement, and 5) whether
there was sufficient evidence to support a finddhgxtraditability. In re Extradition of Jano,

6 FSM Intrm. 93, 104 (App. 1993).



Bail

The object in determining conditions of pretridkaese is to assure the presence of defendant
at trial so that justice may be done while keepmgind the presumption of innocence and
permitting defendant the maximum amount of prefre@dom. FSM Supreme Court should
attempt to weigh the various forces likely to matera defendant to stay and face trial against
those forces likely to impel him to leave. FSMIGrR. 46(a)(2). FSM v. Jonas (I), 231a,

233 (Pon. 1982).

Where highest prior bail was $1,500.00 impositibbail in amount of $10,000.00, on basis
of dispute and unsubstantiated gov't suggestiatsd#fendant has cash and assets available
to him, would be unwarranted. FSM v. Jonas (FSM Intrm. 231a, 236 (Pon. 1982).

Relief from improperly set or denied bail must peedy to be effective. In re Iriarte (), 1
FSM Intrm. 255, 265 (Pon. 1983).

The bearer of title of Nahniken, by virtue of hissgion's deep ties to Ponapean society, may
be expected to appear and stand trail if accusedroé and to submit to sentence if found
guilty. Bail, therefore should be granted. Irrrarte (1), 1 FSM Intrm. 255, 265 (Pon.

1983).

A nahniken, just as any ordinary citizen, is eetltto bail and due process. In re Iriarte (), 1
FSM Intrm. 255, 272 (Pon. 1983).

FSM Supreme Court must approach question of whétéers "excessive" with recognition
that defendant is presumed innocent, is to beddeatth dignity, and needs a reasonable
opportunity to prepare his defense. At the same the judiciary must keep in mind his
responsibility to the public to assure that defenatll be made to respond to charges leveled
at him. FSM v. Etpison, 1 FSM Intrm. 370, 372 (P1®33).

Once a justice certifies an accused as extradjtdidgustice must then commit the person to
the proper jail until surrendered. The extraditsbatute does not give the court the authority
to release a person on bail pending any judiciaére of the certification. In re Extradition

of Jano, 6 FSM Intrm. 62, 63 (App. 1993).

In internat. | extradition case, bail can be grdraaly if "special circumstances” are shown.
Neither risk of flight nor availability of suitableustodian are primary considerations. Rather
the primary consideration is ability of gov't taander the accused to the requesting gov't. In
re Extradition of Jano, 6 FSM Intrm. 62, 64 (ApP93).

Excessive Fines

It is premature to challenge a statute as uncatistiial for imposing excessive fines until a
fine has been imposed. FSM v. Cheng Chia-W (S Intrm. 124, 126 (Pon. 1995).

Section 9. Capital punishment is prohibited.
Section 10. Slavery and involuntary servitude are prohibgedept to punish crime.

Section 11. A bill of attainder or ex post facto law may & passed.



ase annotation:  Bill of Attainder

A bill of attainder is any legislative act that #ipp to either named individuals or to easily
ascertainable members of a group in such a way iaflict punishment on them without a
judicial trial by substitution of a legislative farjudicial determination of guilt. Robert v.
Mori, 6 FSM Intrm. 394, 401 (App. 1994).

A statute making all persons convicted of a felonthe Trust Territory courts ineligible for
election to FSM Congress does not constitute cairpanishment and does not substitute a
legislative for a judicial determination of guilh@thus is not an unconstitutional bill of
attainder. Robert v. Mori, 6 FSM Intrm. 394, 4@pp. 1994).

The statutory ineligibility of persons convictedTaust Territory felonies is valid exercise of
Congress's constitutional power to prescribe auttai qualifications for election to Congress,
and is not unconstitutional as a deprivation abarty interest without due process of law, or
as an ex post facto law, or as a bill of attaindeobert v. Mori, 6 FSM Intrm. 394, 401 (App.
1994).

Ex Post Facto Laws

While every ex post facto law must necessarilydtmspective not every retrospective law is
an ex post facto law. An ex post facto law is wech imposes punishment for past conduct,
lawful at time it was engaged in. Robert v. Ch@i&te House of Representatives, 6 FSM
Intrm. 260, 266-67 (Chk. S. Ct. Tr. 1993).

Legislation is not an ex post facto law where sewftlegislative concern can be thought to
be the activity or status from which the individigbarred, even though it may bear harshly
upon one affected, but the contrary is the caseevstatute in question is evidently aimed at
person or class of persons disqualified. Robe@thuuk State House of Representatives, 6
FSM Intrm. 260, 268-69 (Chk. S. Ct. Tr. 1993).

A provision barring those convicted of a felonyeevf pardoned, from membership in
legislature is concerned with qualifications ofitdgtive membership, and is not just for
purpose of punishing felons and those pardonedebay which would violate the
constitutional ban on ex post facto laws. Robe@huuk State House of Representatives, 6
FSM Intrm. 260, 269-71 (Chk. S. Ct. Tr. 1993).

Regulations imposing civil disqualifications forgp@riminal conduct are not punishment
barred by constitutional ban against ex post femis. Robert v. Chuuk State House of
Representatives, 6 FSM Intrm. 260, 270-71 (ChICtSTr. 1993).

Since retrospective application of constitutionayision barring persons convicted of
felonies, even if pardoned, from holding legislatoffice is not an invalid ex post facto law,
retrospective application of then provision is atetd invalid as a bill of attainder or a denial
of due process. Robert v. Chuuk State House ofdReptatives, 6 FSM Intrm. 260, 271-72
(Chk. S. Ct. Tr. 1993).

The concept of ex post facto laws is limited taségion which does any of the following: 1)
makes criminal and punishable an act innocent wiloere; 2) aggravates a crime, or makes it



greater than it was when committed; 3) increasesspment for a crime and applies the
increase to crimes committed before enactmenteofaWs; or 4) alters legal rules of evidence
so that testimony insufficient to convict for thiéemse when committed would be sufficient
as to that particular offense and accused persbe.ban on ex post facto law applies to
criminal acts only. This means retroactive nonarahlaws may be valid. Robert v. Mori, 6
FSM Intrm. 394, 400 (App. 1994).

The mark of an ex post facto law is imposition ohighment for past acts. The question is
whether legislative aim was to punish that indiatior past activity, or whether restriction

of the individual comes about as a relevant indidem regulation of a present situation, such
as the proper qualifications for a profession. &bf. Mori, 6 FSM Intrm. 394, 401 (App.
1994).

Since legislative aim of a statute making ineligifidr election to Congress those persons
convicted of a felony in a Trust Territory courtsmaot to punish persons for their past
conduct it is a regulation of a present situationaerned solely with the proper qualifications
for members of Congress. As such it is a reasemahns for achieving a legitimate
governmental purpose. It is therefore not uncaunsinal as an ex post facto law. Robert v.
Mori, 6 FSM Intrm. 394, 401 (App. 1994).

Statutory ineligibility of persons convicted of Btulerritory felonies is a valid exercise of
Congress's constitutional power to prescribe aattdli qualifications for election to Congress,
and is not unconstitutional as a deprivation abarty interest without due process of law, or
as an ex post facto law, or as a bill of attaindeobert v. Mori, 6 FSM Intrm. 394, 401 (App.
1994).

Section 12. A citizen of the Federated States of Micronesay tnavel and migrate within
the Federated States.

Section 13. Imprisonment for debt is prohibited.
ARTICLE V
Traditional Rights

Section 1. Nothing in this Constitution takes away a roldwnrction of a traditional leader
as recognized by custom and tradition, or prevamntaditional leader from being recognized,
honored, and given formal or functional roles at Evel of government as may be
prescribed by this Constitution or by statute.

Case annotations: Defendants are not within coverage of FSM Caarst.V, § 1, preserving
“"the role or function of a traditional leader asagnized by custom and tradition," simply by
virtue of their status as municipal police officefi®eruo v. FSM2 FSM Intrm. 167, 172
(App. 1986).

Section 2. The traditions of the people of the FederateteStaf Micronesia may be
protected by statute. If challenged as violatik&mbicle IV, protection of Micronesian
tradition shall be considered a compelling sociappse warranting such governmental
action.



Section 3. The Congress may establish, when needed, a CharinGaiefs consisting of
traditional leaders from each state having suctidess and of elected representatives from
states having no traditional leaders. The congiitwof a state having traditional leaders may
provide for an active, functional role for them.

ARTICLE VI
Suffrage

Section 1. A citizen 18 years of age may vote in nationatgbns. The Congress shall
prescribe a minimum period of local residence amdige for voter registration,
disqualification for conviction of crime, and disgification for mental incompetence or
insanity. Voting shall be secret.

ARTICLE VII
Levels of Government

Section 1. The three levels of government in the Federatate$ of Micronesia are
national, state, and local. A state is not reqgliceestablish a new local government where
none exists on the effective date of this Constitut

Section 2. A state shall have a democratic constitution.

Case annotations: Pohnpei State Constitution was established uawlority granted by

art. VII, 8 2 of FSM Constitution which mandateatth state shall have a democratic
constitution and also Pohnpei State Law No. 2L-8318 9, which mandated the Pohnpei
State Constitutional Convention "to draft a comsitiin for the State of Ponape ... [that] ...
shall make adequate provisions for the exercidegiflative, judicial and executive

functions, and shall guarantee to all citizenshef $tate, a democratic form of government ..."
People of Kapingamarangi v. Pohnpei LegislaitBé-SM Intrm. 5, 8-9 (Pon. S. Ct. Tr.
1985).

ARTICLE VIII
Powers of Government
Section 1. A power expressly delegated to the national govent, or a power of such an
indisputably national character as to be beyongtweer of a state to control, is a national

power.

Case annotations: There appears nothing of an indisputably naralter in the power to
control all lesser crimesd=SM v. Boaz (Il)1 FSM Intrm. 28, 32 (Pon. 1981).

Constitution places diversity jurisdiction in Supre Court, despite the fact that the issues
involve matters within state or local, rather thmeat’l, legislative powerslin re Nahnsenl
FSM Intrm. 97, 102 (Pon. 1982).

Power to regulate probate of wills or inheritanE@rperty is not "beyond the power of a
state to control” within meaning of art. VIII, 8ot Constitution and is consequently a state



power. Nothing about the power to regulate probé&tgills or inheritance of property
suggests that these are beyond the power of atstatatrol. In re Nahnsenl FSM Intrm.
97, 107 (Pon. 1982).

State officials generally should have greater kmalgk of use, local custom and expectations
concerning land and personal property. They shbeldetter equipped than nat’l gov'’t to
control and regulate these matters. Framers o$f@otion specifically considered this issue
and felt that powers of this sort should be statgars. In re Nahnsenl FSM Intrm. 97, 107,
109 (Pon. 1982).

Allocation of judicial authority is made on basigurisdiction, generally without regard to
whether state or nat’l powers are at issirete Nahnsenl FSM Intrm. 97, 108 (Pon. 1982).

Prosecution of criminals is not a power having $paditably nat’l characterTruk v. Hartman
1 FSM Intrm. 174, 178 (Truk 1982).

Exclusive nat’l gov't jurisdiction over major criraés not mandated by Constitution; such
jurisdiction would be exclusive in any event orflgtiminal jurisdiction was a power of
indisputably nat’l characterTruk v. Hartman1 FSM Intrm. 174, 181 (Truk 1982).

Where jurisdiction exists by virtue of diversity pérties, FSM Supreme Court may resolve
dispute despite the fact that matters squarelyinvidgislative powers of states (e.g., probate,
inheritance an land issue) may be involvédnape Chamber of Commerce v. NetESM
Intrm. 389, 396 (Pon. 1984).

While FSM Constitution is supreme law of the lamdl & SM Supreme Court may under no
circumstances acquiesce in unconstitutional goventah action, states should be given a full
opportunity to exercise their legitimate powersimanner consistent with commands of the
Constitution without unnecessary intervention byl maurts. Etpison v. Permarnl FSM

Intrm. 405, 428 (Pon. 1984).

There is nothing absurd about a weapons contr@mnsetthat recognizes that both nat’l and
state governments have an interest in controllegopossession, use and sale of weapons.
While Congress and the states may eventually wistidcate their respective roles with
more precision, the current Weapons Control Aceappto provide a workable system
during these early years of transition and cornsbital self-governmentJoker v. FSM2
FSM Intrm. 38, 44 (App. 1985).

Weapons Control Act seems well attuned to recagmivif shared nat’l-state interest in
maintaining an orderly society and goal of cooperain law enforcement as reflected in the
Major Crimes Clause, art. IX, 8 2(p) of the Congtdn as well as the Joint Law Enforcement
Act, 12 FSMC 1201.Joker v. FSM2 FSM Intrm. 38, 44 (App. 1985).

Major crimes obviously were not viewed by framessanply a local or state problem. The
Major Crimes Clause undoubtedly reflects their megt that the very integrity of this new
nation could be threatened if major crimes coul@¢dramitted with impunity in any part of
the nation, with nat’l gov't forced helplessly ttasd aside.Tammow v. FSIV2 FSM Intrm.
53, 58 (App. 1985).



Framers of Constitution stipulated that line foteslmining whether a crime is major be
drawn on basis of severity or gravity of the crirather than by reference to principles of
federalism developed under U.S. Constitutidiammow v. FSIM2 FSM Intrm. 53, 58 (App.
1985).

Members of Micronesian Constitutional Conventioniobsly did not believe Major Crimes
Clause was improperly at odds with their generawihat governmental power should be
less centralized under FSM Constitution than it been in Trust Territory dayslammow v.
FSM, 2 FSM Intrm. 53, 59 (App. 1985).

The scope of state police powers under FSM Coltistitunust be determined by reference to
powers of nat’l gov't under the Major Crimes Claudefollows that legitimate exercise of
nat'l gov’'t power to define major crimes cannotd@wved as an unconstitutional
encroachment upon police powers of the statesnmow v. FSIV2 FSM Intrm. 53, 59 (App.
1985).

Power to impose taxes, duties, and tariffs basedpnorts is nat’l, not state, power and
where Congress has exercised power and sharesiesveith the states, a state may not also
impose an additional import ta¥Vainit v. Truk (1) 2 FSM Intrm. 86, 88 (Truk 1985).

The nature of the expressly delegated powers inXgr§ 2, of the Constitution — including
the powers to impose taxes, to provide for natfedse, ratify treaties, regulate immigration
and citizenship, regulate currency, foreign commened navigation, and to provide for a
postal system — strongly suggests that they aemded to be exclusive province of nat'l
gov't, since they call for a uniform nationally edmated approachlnnocenti v. Wainijt2
FSM Intrm. 173, 181-82 (App. 1986).

Pohnpei State Constitution was established undép&ty granted by art. VII, 8 2 of FSM
Constitution which mandates that a state shall laad)emocratic constitution and also
Pohnpei State Law No. 2L-131-82, § 9, which mardi&ehnpei State Constitutional
Convention "to draft a constitution for the Statd®onape . . . [that] shall make adequate
provisions for the exercise of legislative, judi@ad executive functions, and shall guarantee
to all citizens of the State, a democratic forngovernment."People of Kapingamarangi v.
Pohnpei Legislature3 FSM Intrm. 5, 8-9 (Pon. S. Ct. Tr. 1985).

Congress, under § 5 of art. XV, had power to prevat transition from gov’'t under
Trusteeship to gov’t under FSM Constitutidhohnpei v. Mack3 FSM Intrm. 45, 49 (Pon. S.
Ct. Tr. 1987).

Kosrae Constitution contemplates that justicesSMFSupreme Court may decide cases
which arise within Kosrae and fall under the oradijurisdiction of Kosrae State Court. In
addition, Kosrae Constitution vests in Kosrae Chiedtice the power to include resources and
justices of FSM Supreme Court as resources of kdState Court, insofar as that is
consistent with duties of FSM Supreme Court und@&viFConstitution.Heirs of Mongkeya v.
Heirs of Mackwelung3 FSM Intrm. 92, 97 (Kos. S. Ct. Tr. 1987).

Although nat’l law requires FSM Supreme Court totpct persons against violations of civil
rights, strong considerations of federalism anallgelf-gov’t suggest that local institutions
should be given an opportunity to address localkisseven civil rights issues, especially
when this can be done without placing rights otiparin serious jeopardy and when local



decision may obviate need for a constitutionahgilby nat’l court.Hadley v. Kolonia Town
3 FSM Intrm. 101, 103 (Pon. 1987).

If a power is not enumerated in Constitution, ikellhood is that the framers intended it to
be a state power, for the only unexpressed powkighwnay be exercised by nat'l gov't are
powers of "such an indisputably nat’l charactetcalse beyond the power of a state to
control." FSM Const. art. VIII, 8 1Edwards v. PohnpeB FSM Intrm. 350, 357 (Pon.
1988).

Wrongful death statutes, including $100,000 ceilimgvrongful death claims, are part of the
law of the states and are not nat’l lasdwards v. PohnpeB FSM Intrm. 350, 359 (Pon.
1988).

FSM Supreme Court decision applying state law sedaefore it is final ances judicata but
if in a subsequent case a state court decides isamedifferently, the state decision in that
subsequent case is controlling precedent andewiitts should apply the state court rule in
future casesEdwards v. PohnpeB FSM Intrm. 350, 360 n.22 (Pon. 1988).

A lawsuit to enforce a mortgage is an attempt foree a type of lien against a delinquent
debtor. Such a case bears a relationship to pimwegulate "bankruptcy and insolvency,”
which Constitution in art. IX, 8 2(g), places irethat’l CongressBank of Guam v. Semes
FSM Intrm. 370, 381 (Pon. 1988).

Nat’l Constitution does not prohibit state courtam hearing cases described in art. XI, 8 6(b)
if all parties accept state court jurisdiction, batties to a dispute within scope of art. XI, 8
6(b) have a constitutional rights to invoke jurctdin of FSM Supreme Court trial divisidh.
Corp. v. Salik3 FSM Intrm. 389, 392 (Pon. 1988).

Intent of framers of Constitution was that nat’las would handle most types of cases
described in art. XI, § 6(b) of Constitution and’Ineourts therefore should not lightly find a
waiver of right to invoke its jurisdictionU Corp. v. Salik3 FSM Intrm. 389, 394 (Pon.
1988).

Under FSM Constitution, nat’l gov't, not state gawaents, assume any "right, obligation,
liability, or contract of the gov’t of the Trust firgory." Salik v. U Corp. (I)3 FSM Intrm.
404, 407 (Pon. 1988).

The fact that control over marine areas within tx@eainile zone is not mentioned in
Constitution is strong indication that framers nted states to control ownership and use of
marine resources within that areaSM v. Oliver 3 FSM Intrm. 469, 473 (Pon. 1988).

As a general proposition, court will not lightlysasne that Congress intends to assert nat’l
powers which may overlap with, or encroach uponvgrs allocated to states under general
scheme of federalism embodied in Constituti&®M v. Oliver 3 FSM Intrm. 469, 480 (Pon.
1988).

Nothing in language of statute, 23 FSMC 105, de@islative history, indicates that
Congress made an affirmative determination to emaittlegislation applicable within 12
miles of prescribed baselines. Therefore, 23 FAM& gives nat’l gov't regulatory power
only outside 12 mile zone=SM v. Oliver 3 FSM Intrm. 469, 480 (Pon. 1988).



Regulatory power beyond 12 miles from island bassliies with nat’l gov’'t.FSM v. Oliver
3 FSM Intrm. 469, 479 (Pon. 1988).

Decision making concerning allocation of functi@ssstate and nat’l roles falls most squarely
within role of Congress, for Congress is most prditbranch of nat’l gov’t and is best suited
to resolve policy issuedn re Canterg 3 FSM Intrm. 481, 484 (Pon. 1988).

Art. X1, 8§ 8 of Constitution, providing for stat@uwrt certification of issues of nat’l law, gives
FSM Supreme Court appellate division another toaversee development of nat’l law
jurisprudence, but also provides option of remamthat the state court may address issues of
nat’l law. Bernard's Retail Store & Wholesale v. Johydhf=SM Intrm. 33, 35 (App. 1989).

No jurisdiction is conferred on state courts by At 8 6(b) of FSM Constitution, but neither
does diversity jurisdiction of § 6(b) preclude staburts from acting under state law, unless
or until a party to litigation invokes nat’l coyurisdiction. Hawk v. Pohnpei4 FSM Intrm.
85, 89 (App. 1989).

In course of formation of FSM, allocation of respiilities between states and nation was
such that impact of nat’l courts in criminal masteras to be in area of major crimes and as
ultimate arbiter of human rights issuddawk v. Pohnpeid FSM Intrm. 85, 93 (App. 1989).

Questions regarding validity of provisions of presory notes for personal loans, executed
with nat’l bank operating in each state of FSM &agling in part foreign ownership, are
closely connected to powers of nat'l legislatwredgulate banking, foreign and interstate
commerce, and bankruptcy, and to establish usomysli and they have a distinctly nat'l
character. FSM Supreme Court therefore will foraeiland apply rules of nat’l law in
assessing such issuédank of Hawaii v. Jagkt FSM Intrm. 216, 218 (Pon. 1990).

Statutory provisions in TT Code concerning domesiations are part of state law because
domestic relations fall within powers of states aontlnat’l gov't. Pernet v. Aflague4 FSM
Intrm. 222, 224 (Pon. 1990).

Since determination of support payments payable thyorced husband is a matter governed
by state law, FSM Supreme Court in addressing andssue is obligated to attempt to apply
pertinent state statutes in same fashion as waglkeht state court in pertinent jurisdiction.
Pernet v. Aflague4 FSM Intrm. 222, 224 (Pon. 1990).

State law provision attempting to place "originatlaxclusive jurisdiction" in Yap State
Court cannot divest nat’l court of responsibilitiaced upon it by nat’l constitution, which is
"supreme law of the Federated States of Microrestmnang v. Yaps FSM Intrm. 13, 23
(App. 1991).

Under nat’l law, governor of a state is allotteedtd Compact funds unless he delegates in
writing his right to be allottee, so where a stttdute allots such funds to legislative branch
without written delegation from governor, statuielates nat’'l law. Gouland v. Joseplb

FSM Intrm. 263, 265 (Chk. 1992).

Nat’l court should not abstain from deciding crimlicase where crime took place before
effective date of 1991 amendment removing federadgliction over major crimes because of



firmly expressed intention by Con Con delegate®asanner of transition from nat’l
jurisdiction to state jurisdictionln re Ress5 FSM Intrm. 273, 276 (Chk. 1992).

Scheme of nat'l, constitutionally-authorized foreigvestment legislation is so pervasive
there is no room for state to supplement it. N&MFcitizen attorneys and their private
practice of law are expressly subjected to nagjidtive scheme. Insofar as attorneys who
are engaged in private practice of law and whosenless activities are within scope of nat’l
FIA, the state FIA is invalidBerman v. Pohnpeb FSM Intrm. 303, 306 (Pon. 1992).

Although FSM Supreme Court has constitutional pawerse its discretion to review a case
from state trial court, generally, proper respectstate court requires that state appeal rights
be exhausted before FSM Supreme Court would grapdliate review especially when
important state interests are involvddamarlane v. Pohnpei Transp. Autb FSM Intrm.

322, 324 (App. 1992).

FSM Constitution distinguishes nat’l powers froratstpowers, FSM Const. art. VIIESM
v. Kotobuki Maru No. 23 (1)6 FSM Intrm. 65, 69 (Pon. 1993).

If power is of an indisputable nat’l character stitht it is beyond state's power to control,
then that power is to be considered a nat'l poeeen though it is not an express power
granted by the ConstitutiorESM v. Kotobuki Maru No. 23 (15 FSM Intrm. 65, 70-71 (Pon.
1993).

A state power can be concurrently nat’l to the eitkat the state cannot adequately exercise
that power in manner in which it is intended eithgistatute or by or constitutional
framework for circumstances not foreseen by frarnémur Constitution.FSM v. Kotobuki
Maru No. 23 (1) 6 FSM Intrm. 65, 72 (Pon. 1993).

To the extent that state is unable to police iteevgaand enforce its fishing regulations of its
own, the nat’l gov’t has an obligation to providsitance. However, to the extent that the
nat’l gov’'t must provide assistance, the powereigutate state waters is beyond the state's
control and is in fact a concurrent nat’'l pow&SM v. Kotobuki Maru No. 23 (15 FSM
Intrm. 65, 73 (Pon. 1993).

A condition on an MMA fishing permit which prohibifishing within 12 miles of FSM
unless authorized by the state which has juriszhas an exercise of the nat’'l government's
unexpressed concurrent nat’l pow&SM v. Kotobuki Maru No. 23 (I5 FSM Intrm. 65, 73
(Pon. 1993).

Nothing in FSM constitutional framework suggestst th state can unilaterally avoid the
effect of a valid internat’l agreement, constitatdly arrived at, between the FSM and
another nationln re Extradition of Janp6 FSM Intrm. 93, 103-04 (App. 1993).

Comity, the respect of one sovereign for anothad, r@spect for state sovereignty are
important principles.Pohnpei v. Ponape Constr. C6.FSM Intrm. 221, 222-23 (App. 1993).

FSM Supreme Court will not interfere in pendingeteourt proceeding where no authority
has been cited to allow it to do so, where casenbbeen removed from state court, where it
has not been shown that nat’l gov't is party taestaurt proceeding thereby putting case
within FSM Supreme Court's exclusive jurisdictiand where it has not been shown that



movants are parties to the state court proceedidglaus have standing to seek nat’l court
intervention. Pohnpei v. Kailis6 FSM Intrm. 460, 463 (Pon. 1994).

Absence of an express grant of authority to nati'igto regulate marine resources within 12
miles of island baselines indicates framers' inbenthat states have control over these
resources. However, state authority to regulatemaaesources located within 12 miles of
island baselines is primary but not exclusif®ahnpei v. MV Hai Hsiang #36 (I FSM

Intrm. 594, 598 (Pon. 1994).

Nonexclusive constitutional grant to states of tatquy power over marine resources located
within 12 miles of island baselines cannot be r@adreating exclusive state court jurisdiction
over marine resources within 12 mile limRohnpei v. MV Hai Hsiang #36 (I FSM Intrm.
594, 598-99 & n. 7 (Pon. 1994).

Framers of FSM Constitution favored state contk@ronmarine resources within 12 miles of
island baselinesPohnpei v. MV Hai Hsiang #36 (1§ FSM Intrm. 594, 601 (Pon. 1994).

Even when nat’l court places itself in shoes ofdta#e court and interprets state law, the state
court is always the final arbiter of the meanin@dftate law. State court interpretations of
state law which contradict prior rulings of natiwrts are controlling?ohnpei v. MV Hai

Hsiang #36 (1) 6 FSM Intrm. 594, 601 (Pon. 1994).

FSM Supreme Court has exclusive jurisdiction incexst by nat’l gov't to enforce terms of
fishing agreements and permits to which it is daypadfSM v. Hai Hsiang No. 6 FSM
Intrm. 114, 116 (Chk. 1995).

Section 2. A power not expressly delegated to the nationgbgiment or prohibited to
the states is a state power.

Case annotations: Primary lawmaking powers for field of torts lietiw states, not with nat’l
gov't, but nat'l gov't may have an implied powerrggulate tort law as part of exercise of
other general powerd€dwards v.PohnpeB FSM Intrm. 350, 359 (Pon. 1988).

Powers not expressly delegated to nat’l gov't nohbited to the states are state powers.
FSM Const. art. VIII, 8 2FSM v. Oliver 3 FSM Intrm. 469, 473 (Pon. 1988).

Nat'l gov't has exclusive power to tax income angports. Power to levy other taxes, unless
specifically barred by Constitution, is exclusitats power.Sigrah v. Kosragé FSM Intrm.
168, 169-70 (App. 1993).

Section 3. State and local governments are prohibited frmypoising taxes which restrict
interstate commerce.

Case annotations: Chuuk state tax on lessor or landowner who renksases land, building
or housing unit, for residential, or office spacepther use is not an unconstitutional
encroachment on nat’l government's exclusive pdwéaix income.Truk Continental Hotel,
Inc. v. Chuuk6 FSM Intrm. 310, 311 (Chk. 1994).



Nat'l gov't has exclusive power to tax income angports. Power to levy other taxes, unless
specifically barred by Constitution, is exclusitatse power.Sigrah v. Kosragé FSM Intrm.
168, 169-70 (App. 1993).

Under traditional constitutional analysis, taxpa&yeiforts to recover tax moneys unlawfully
extracted from them by a state may be relegatsthte procedures and decision-makers so
long as there is a reasonable procedure underlgtatghereby taxpayer may obtain
meaningful relief. Gimnang v. Yapb FSM Intrm. 13, 23-24 (App. 1991).

Constitution prohibits state and local governmérms imposing taxes which restrict
interstate commerceStinnett v. Wend FSM Intrm. 312, 313 (Chk. 1994).

Since, given social and geographic configuratio®tate of Chuuk and structure of
transportation services available, a travel agevayld necessarily be essentially interstate
commerce, a tax aimed solely at a travel agendsictssor is restrictive of interstate
commerce and therefore may not be levied by a etdtecal gov't. Stinnett v. Wen® FSM
Intrm. 312, 313-14 (Chk. 1994).

ARTICLE IX
Legislative

Section 1. The legislative power of the national governmemnested in th€ongress of
the Federated States of Micronesia

ase annotations  Legislative Powers

It is doubtful that Congress would have power turee that all criminal prosecutions be in
name of FSM.FSM v. Boaz (Il)1 FSM Intrm. 2831 (Pon. 1981).

Seaman's Protection Act, originally enacted foirerftrust Territory by Congress of
Micronesia, relates to matters that now fall witlagislative powers of nat. | gov. t under art.
IX, 8§ 2 of Constitution, and has therefore beconmatal law of FSM undeart. XV. That
being so, a claim asserting rights under the Altg feithin the jurisdiction of the FSM
Supreme Court undait. Xl , 8 6(b) of Constitution as a case arising unae't law. 19

FSMC 401-437.Lonno v. Trust Territory (1)1 FSM Intrm. 53(Kos. 1982).

Tax on gross revenues falls squarely within comstihal authorization given to Congress by
art. IX, 8 2(e) to tax incomePonape Federation of Coop. Ass'ns v. FSM, 2 FShhInt24,
126 (Pon. 1985).

That Congress may tax "gross income" is plainly amahistakably provided for in words of
art. IX, 8 2(e) of Constitution. Ponape FederabbCoop. Ass'ns v. FSM , 2 FSM Intrm.
124, 127 (Pon. 1985).

Congress enacted P.L. No. 1-72 and confirmed kgisl power of state governments to
supersede Trust Territory statutes within scopib@it exclusive powers. Pohnpei v. Mack ,
3 FSM Intrm. 45, 54 (Pon. S. Ct. Tr. 1987).



While Congress may have power to prohibit takingmd killing of turtles within 12 mile
area as matter of nat'l law, it should lie with Gaess, and not the court, to determine whether
the power should be exercised. FSM v. Oliver SBAAntrm. 469, 480 (Pon. 1988).

Once Congress has set a policy direction, barmmgtitutional violation, it is duty of this
court to ascertain and follow that guidance. I€emtero, 3 FSM Intrm. 481, 484 (Pon.
1988).

Primary responsibility, perhaps even sole respditgjldor affirmative implementation of
Professional Services Clause, FSM Const. art. Xlll,, must lie with Congress. Carlos v.
FSM, 4 FSM Intrm. 17, 29 (App. 1989).

Fixing of voting requirements is uniquely politidakk and falls within purview of political
arms of gov't, so long as no legal rights are wealay a particular method
selected. Constitutional Convention 1990 v. Pregide FSM Intrm. 320, 324 (App. 1990).

Nature of constitutional convention as authorizgd=BM Constitution, with direct control of
people over identity of convention delegates, dtichate acceptance of products of
convention's efforts, and fact that framers viegoastitutional convention as a standard and
preferred amendment mechanism, preclude congredsiontrol over convention's decision-
making. Constitutional Convention 1990 v. Presidér-SM Intrm. 320, 327 (App. 1990).

Congress has no power to specify voting requiresiamtCon Con and therefore any attempt
to exercise this power to uphold tradition is atstside powers of Congress under art. V, § 2
of Constitution, which is not an independent souwrfceongressional power but which merely
confirms power of Congress, in exercising nat'ldegive powers, to make special provisions
for Micronesian tradition. Constitutional Convemti1990 v. President , 4 FSM Intrm. 320,
328 (App. 1990).

Legislative enactment of Financial Management Awsidnot conflict with constitutional
provision stating Chief Justice is chief adminigiraof nat'l judiciary. Mackenzie v. Tuuth , 5
FSM Intrm. 78, 80 (Pon. 1991).

Legislative passage of Financial Management Adsngson provisions of Constitution,
pursuant to which Dept. of Finance and General Fuere established to oversee nat. |
administration and management of public money. Rdazie v. Tuuth , 5 FSM Intrm. 78, 81
(Pon. 1991).

Historically the concept of a single, general faaininistered by one person is found in laws
enacted by Congress of Micronesia. Enactmentradridial Management Act reflects
continuity of purpose and statutory consistencyackénzie v. Tuuth , 5 FSM Intrm. 78, 82
(Pon. 1991).

Where there is in the Constitution a textually destcable commitment of the issue to a
coordinate branch of gov't, such as Congress libmgole judge of the elections of its
members, it is a nonjusticiable political questit to be decided by the court because of the
separation of powers provided for in the Constituti Aten v. National Election Comm'r (l1I)

, 6 FSM Intrm. 143, 145 (App. 1993).



In absence of any authority or compelling policguanents court cannot conclude that a law,
the enforcement of which entails a harsh resulinsonstitutional, and can only note that the
creation of potentially harsh results is well withihe province of the nation's constitutionally
empowered legislators. Mid-Pacific Constr. CoSemes , 7 FSM Intrm. 102, 104 (Pon.
1995).

Congress has not unconstitutionally delegateduitisaaity to define crimes by delegating to
an executive agency the power to enter into fishigiggements because congressional
approval is needed for these agreements to taketefFSM v. Cheng Chia-W (1), 7 FSM
Intrm. 124, 127 (Pon. 1995).

Section 2. The following powers are expressly delegated todeess:
(a) to provide for the national defense
(b) to ratify treaties;
(c) to regulate immigration, emigratio@turalization, and citizenship;
(d) to impose taxes, duties, and twiiised on imports;

Case annotations: State excise tax which levies tax at port ofyeotr items imported into a
state and which must be paid prior to releaseagahtems from the port of entry, is an
import tax within the meaning of FSM Constitutian. &X, 8 2(d). Wainit v. Truk (Il), 2
FSM Intrm. 86, 87 (Truk 1985).

Nat. | power to impose taxes based on importsatusie, and not shared by the
states.Innocenti v. Wainit , 2 FSM Intrm. 173, 18pp. 1986).

Taxes imposed on goods because of their entryaiptart of entry of State of Truk, levied at
port of entry in amounts based upon quality or gatiimported goods, and which must be
paid to the Division of Revenue prior to releaséeris from the port of entry, are taxes
based on imports. Such a tax represents an &ffexercise powers expressly delegated to
the nat. | gov. t, is beyond the powers of theestahd is null and void. Innocenti v. Wainit , 2
FSM Intrm. 173, 183-84 (App. 1986).

Although retroactive application of decision holglistate tax unconstitutional would impose
hardship upon a state, where funds collected uheeiax have already been committed, such
a result is not inequitable where the state legistapushed on with the tax act despite strong
resistance of business people to the tax in thma fidra petition and establishment of an
escrow account to hold contested payments, antbanvessage by the governor of the state,
and there is no evidence that the legislature gsiyaonsidered the constitutionality of the
legislation. Innocenti v. Wainit , 2 FSM Intrm.3,71.86 (App. 1986).

A state excise tax imposed on imports is uncorigiital, regardless of the manner of tax
payment. Gimnang v. Yap , 4 FSM Intrm. 212, 2181{¥1990).

Nat'l gov't has exclusive power to tax income angarts. Power to levy other taxes, unless
specifically barred by Constitution, is exclusivats power. Sigrah v. Kosrae , 6 FSM Intrm.
168, 169-70 (App. 1993).



Recovery of Taxes

The question whether taxes paid by plaintiffs uradtaxing statute subsequently found to be
unconstitutional may be refunded to them turns upbather the tax was voluntarily
paid.Innocenti v. Wainit , 2 FSM Intrm. 173, 187p{# 1986).

Where taxpayers informed the gov't that they ptetbthe tax as unconstitutional, and had to
pay the tax in order to receive the taxed propdingy payments are coerced, not voluntary,
and taxpayers are entitled to the refund of all@am®paid. Innocenti v. Wainit , 2 FSM
Intrm. 173, 187 (App. 1986).

The FSM Supreme Court will abstain from a claimriEgovery of taxes where the defendant
state requests abstention, the claim is for mope&dief, and the state has endeavored to
develop a body of law in the areas of excise taxessovereign immunity. Gimnang v. Yap,
4 FSM Intrm. 212, 214 (Yap 1990).

Under traditional constitutional analysis, taxpa&yeiforts to recover tax moneys unlawfully
extracted from them by a state may be relegatstate procedures and decision-makers so
long as there is a reasonable procedure underiatatehereby the taxpayer may obtain
meaningful relief. Gimnang v. Yap, 5 FSM Intrm,, 23-24 (App. 1991).

The name given a tax by a taxing authority is remtessarily controlling as to the type of tax
itis. Truk Continental Hotel, Inc. v. Chuuk, 7¥S3ntrm. 117, 119 (App. 1995).

The interval in which a tax is reported and cokelcand whether it is imposed without regard
to profit or loss does not alter whether it is acome tax. Truk Continental Hotel, Inc. v.
Chuuk, 7 FSM Intrm. 117, 119 (App. 1995).

(e) to impose taxes on income;

Case annotation: The tax on gross revenues falls squarely withendonstitutional
authorization given to Congress by art. IX, § 2¢efax income. Ponape Federation of
Cooperative Associations v. FSM, 2 FSM Intrm. 1226 (Pon. 1985).

Constitutional interpretation must start and enthwhe words of the provision when the
words themselves plainly and unmistakably provigeanswer to the issue posed. The Court
may not look to constitutional history nor to Unit8tates interpretations of similar
constitutional language in this circumstance. Perféederation of Cooperative Associations
v. FSM, 2 FSM Intrm. 124, 126 (Pon. 1985).

That Congress may tax "gross income" is plainly amahistakably provided for in the words
of art. IX, 8§ 2(e) of the Constitution. Ponape &edion of Cooperative Associations v. FSM,
2 FSM Intrm. 124, 127 (Pon. 1985).

Power granted to Congress by FSM Constitution’4t§ 2(e) "to impose taxes on income"
includes power to tax gross revenue. Afituk v. EMFSM Intrm. 260, 264 (Truk 1986).

Gross revenue tax as enacted by Congress of Migignentinued in effect in FSM by virtue
of the transition article of the FSM Constitutiont jobecause it was subsequently amended by



the FSM Congress and was included in the codiboatf FSM Statutes, may now be
considered a law enacted by Congress. Afituk WIFSFSM Intrm. 260, 264 (Truk 1986).

There is no evidence in the journal of the Constihal Convention that the phrase "to
impose taxes on income” in FSM Constitution, &€t.8 2(e) was derived from the Sixteenth
Amendment of the U.S. Constitution which permits thS. Congress to "lay and collect
taxes on income" so in determining the meanindn@fASM constitutional provision, no
particular weight should be given to U.S. casefitulkv. FSM, 2 FSM Intrm. 260, 264
(Truk, 1986).

Kosrae transaction tax of KC 9.301 is a selecierather than an income tax and is not an
encroachment upon the nat'l government's exclysiveer to tax income. Youngstrom v.
Kosrae, 5 FSM Intrm. 73, 76 (Kos. 1991).

Nat. | gov. t has the exclusive power to tax incand imports. The power to levy other
taxes, unless specifically barred by the Constitytis an exclusive state power. Sigrah v.
Kosrae, 6 FSM Intrm. 168, 169-70 (App. 1993).

A transaction tax oriented toward individual tractg&ans and not total income, and only
triggered by the transactions it covers, even thquagd by the vendor, is analogous to a
selective sales tax and is not an unconstitutienatoachment on the nat. | government's
exclusive power to tax income. Sigrah v. KosraésSé/ Intrm. 168, 170 (App. 1993).

A Chuuk state tax on a lessor or landowner whasrenteases land, building or housing unit,
for residential, or office space, or other useasan unconstitutional encroachment on the
nat. | government's exclusive power to tax incomruk Continental Hotel, Inc. v. Chuuk, 6
FSM Intrm. 310, 311 (Chk. 1994) (Overruled in a felpy, 1995 case).

Only the nat'l gov't may constitutionally tax incenThe states' taxing power does not include
the power to tax income. Truk Continental Hotel,m. Chuuk, 7 FSM Intrm. 117, 119 (App.
1995).

Rents are income taxable under the FSM Income Tatxt8, and a state tax on gross rental
receipts combines to create vertical multiple taxabf a form of income. Truk Continental
Hotel, Inc. v. Chuuk, 7 FSM Intrm. 117, 119 (ApR95).

The name given a tax by a taxing authority is remtessarily controlling as to the type of tax
itis. Truk Continental Hotel, Inc. v. Chuuk, 7¥Sntrm. 117, 119 (App. 1995).

The interval in which a tax is reported and cokelcand whether it is imposed without regard
to profit or loss does not alter whether it is acome tax. Truk Continental Hotel, Inc. v.
Chuuk, 7 FSM Intrm. 117, 119 (App. 1995).

If a state wishes to obtain funding from a consuamptax, it can avoid a constitutional
confrontation by making the taxable incident thie & rental transaction, and by expressing
the requirement that the tax be paid by the consufleerefore a state tax on the gross rental
receipts of a landlord is an unconstitutional taxrecome. Truk Continental Hotel, Inc. v.
Chuuk, 7 FSM Intrm. 117, 120 (App. 1995).

() to issue and regulate currency;



(g) to regulate banking, foreign aneistate commerce, insurance, the issuance and
use of commercial paper and securities, bankrugmdyinsolvency, and patents and
copyrights;

ase annotations  Interstate and Foreign Commerce

Although foreign and interstate commerce and shigppivolve profound nat'l interests,
where Congress has not seen fit to assert theseats and there is no nat'l regulation or law
to enforce, the fact that a case affects interstateforeign commerce and shipping is not
sufficient to deny abstention if other strong grdsifior abstention exist. Ponape Transfer &
Storage, Inc. v.Federated Shipping Co., 4 FSM In8f 47 (Pon. 1989).

Questions regarding the validity of the provisiafigromissory notes for personal loans,
executed with a nat'l bank operating in each sthtke FSM and having in part foreign
ownership, are closely connected to the powerkehat'l legislature to regulate banking,
foreign and interstate commerce, and bankruptaytamstablish usury limits, and they have
a distinctly nat'l character. The FSM Supreme Ctharefore will formulate and apply rules
of nat'l law in assessing such issues. Bank ofaiiaw Jack, 4 FSM Intrm. 216, 218 (Pon.
1990).

Power to regulate the incorporation and operatfazoporations falls within the
constitutional power of the nat'l gov't to reguldesign and interstate commerce. Mid-Pac
Constr. Co. v. Senda, 4 FSM Intrm. 376, 380 (P880)L
A municipal license fee ordinance which separateliines banking and insurance businesses
and specifically imposes a different rate upon ¢éhmssinesses than would be imposed upon
other kinds of businesses on its face appears émledfort to regulate banking and insurance
and is unconstitutional and void. Actouka v. Ka&rown, 5 FSM Intrm. 121, 122 (Pon.
1991).

(h) to regulate navigation and shippéxgept within lagoons, lakes, and rivers;

(i) to establish usury limits on majoahs;

() to provide for a national postal t&ys;

(k) to acquire and govern new territory;

() to govern the area set aside an#t®nal capital;

(m) to regulate the ownership, explorgtand exploitation of natural resources
within the marine space of the Federated Statdiabnesia beyond 12 miles from island
baselines;

(n) to establish and regulate a natipuodlic service system;

(o) to impeach and remove the Presidéng-President, and justices of the Supreme
Court;



(p) to define national crimes and priggcpenalties, having due regard for local
custom and tradition;

Editor's note: Art. IX, 8§ 2(p) was amended by Constitutional @emntion Committee
Proposal No. 90-13, SD1 which became effectiveutynd, 1991. A copy of this amendment
follows this Constitution.

The original language of art. IX, 8§ 2(p) was asowk:

"(p) to define major crimes and prescribe penslti@ving due regard for local custom and
tradition; and"

Case annotations prior to the effective date otcthrestitutional amendment interpret art. 1X,
8§ 2(p) as originally worded.

Case annotations:. Major Crimes

A simple assault, one without a weapon or the ini@mflict serious bodily injury, is
punishable only by six months' imprisonment. Tfee it is neither a major crime under the
Nat'l Criminal Code, because it does not call foeé years' imprisonment, nor a felony.FSM
v. Boaz (I), 1 FSM Intrm. 22, 24n.* (Pon. 1981).

Because Congress defined a major crime under theQ¥eninal Code as one calling for
imprisonment of three years or more and becauseigssinder Title 11 of the Trust Territory
Code are punishable by only six months' imprisortiriers clear that the assault provisions
of the Trust Territory Code are left intact. FSMBoaz (1), 1 FSM Intrm. 28, 30 (Pon.
1981).

Exclusive nat'l gov't jurisdiction over major crimis not mandated by the Constitution; such
jurisdiction would be exclusive in any event orflgtiminal jurisdiction was a power of
indisputably nat'l character. Truk v.Hartman, IMFBtrm. 174, 181 (Truk 1982).

The Nat'l Criminal Code is an exercise of Congrpsw/er to define and provide penalties for
major crimes. FSM Const. art. IX, 8§ 2(p). In reokithy, 1 FSM Intrm. 183, 187 (App.
1982).

The Weapons Control Act violations punishable bgrisonment of three or more years are
nat'l crimes. Joker v. FSM, 2 FSM Intrm. 38,41 fAR985).

In light of the Constitution's Transition Clausetian by the FSM Congress is not necessary
in order to establish that violations of the Weap@uontrol Act are prohibited within the

FSM. The only question is whether those are statet. | law prohibitions or both. If the
definition of major crimes in the Nat. | Criminab@e bears upon the Weapons Control Act at
all, it is only for that purpose of allocating beten state and nat. | law. Joker v. FSM, 2 FSM
Intrm. 38,43 (App. 1985).

The Weapons Control Act seems well attuned toehegnition of shared nat'l-state interest
in maintaining an orderly society and the goal @dperation in law enforcement as reflected
in the Major Crimes Clause, art. 1X, 8§ 2(p) of thenstitution as well as the Joint Law
Enforcement Act, 12 FSMC 1201. Joker v. FSM, 2 H8tvm. 38, 44 (App. 1985).



The Major Crimes Clause, with its admonition to G@ss to have due regard for local
custom and tradition, unmistakably reflects awassred the framers that Congress would be
empowered under this clause to regulate crimesatbald require consideration of local
custom and tradition. Tammow v. FSM, 2 FSM Int&8, 57 (App. 1985).

Departure from the form of the U.S. Constitutiona@s an intention by the framers of the
FSM Constitution to depart from the substance dk sefar as major crimes are concerned.
Tammow v. FSM, 2 FSM Intrm. 53, 58 (App. 1985).

Major crimes obviously were not viewed by the frasnas simply a local or state problem.
The Major Crimes Clause undoubtedly reflects thelgment that the very integrity of this
new nation could be threatened if major crimesada committed with impunity in any part
of the nation, with the nat'l gov't forced helplgds stand aside. Tammow v. FSM, 2 FSM
Intrm. 53, 58 (App. 1985).

The framers of the Constitution stipulated thatlihe for determining whether a crime is
major be drawn on the basis of severity or graeftthe crime rather than by reference to
principles of federalism developed under the U.&stitution. Tammow v. FSM, 2 FSM
Intrm. 53, 58 (App. 1985).

The members of the Micronesian Constitutional Cotiea obviously did not believe the
Major Crimes Clause was improperly at odds withrtgeneral view that governmental
power should be less centralized under the FSM #@otien than it had been in Trust
Territory days. Tammow v. FSM, 2 FSM Intrm. 53,(3®p. 1985).

The scope of state police powers under the FSM t@otgn must be determined by
reference to the powers of the nat'l gov't undemtlajor Crimes Clause. It follows that
legitimate exercise of the nat'l gov't power toigefimajor crimes can not be viewed as an
unconstitutional encroachment upon the police pswéthe states. Tammow v. FSM, 2
FSM Intrm. 53, 59 (App. 1985).

The precise line to be drawn in defining major @ss to be determined by Congress. The
policy determined in the Constitutional Conventveas that the major-minor crimes
distinction be based on the severity of the criarg] that local custom be taken into account.
Tammow v. FSM, 2 FSM Intrm. 53, 60 (App. 1985).

Even where the parties have not asserted thatramyigde of custom or tradition applies, the
Court has an obligation of its own to consider costind tradition. Semens v. Continental
Air Lines, Inc.(l), 2 FSM Intrm. 131, 140 (Pon. B8

The general rule of criminal procedure is thatgdigtion over a particular crime places in the
trial division the necessary authority to find detdwlant guilty of any offense necessarily
included in the offense charged. Kosrae v. TasieSM Intrm. 61, 63 (Kos. 1989).

Under the constitutional and statutory frameworkhaf FSM, the FSM Supreme Court trial
division, when exercising jurisdiction over caseasonably initiated as major crimes charges,
may also exercise jurisdiction over lesser includienses prohibited by state law.Kosrae
v.Tosie, 4 FSM Intrm. 61, 65 (Kos. 1989).



Rather than rely heavily on United States precefterguidance in establishing principles of
federalism in matters of criminal regulation, tHeNF Supreme Court is under an affirmative
obligation to develop approaches suited to pemmgi@émentation of the nat'l major crime
responsibilities identified by Congress. Kosrag@asie, 4 FSM Intrm. 61, 65 (Kos. 1989).

In the course of the formation of the FSM, the @kon of responsibilities between states and
nation was such that the impact of the nat'l caartsiminal matters was to be in the area of
major crimes and as the ultimate arbiter of hunigimts issues. Hawk v. Pohnpei, 4 FSM
Intrm. 85, 93 (App. 1989).

National Crimes

The intent of the Constitutional Convention is thetjor crimes, as defined by Congress and
committed prior to voter ratification, fall withithe jurisdiction of the nat'l gov't and may be
prosecuted pursuant to the nat'l law after thecttffe date of the amendment. In re Ress, 5
FSM Intrm. 273, 276 (Chk. 1992).

The nat'l court should not abstain from decidirggiminal case where the crime took place
before the effective date of the 1991 amendmenbverg federal jurisdiction over major
crimes because of the firmly expressed intentiothieyConstitutional Convention delegates
as to the manner of transition from nat'l jurisiotto state jurisdiction. In re Ress, 5 FSM
Intrm. 273, 276 (Chk. 1992).

Where the crimes charged are no longer those estpréslegated to Congress to define, or
are not indisputedly of a nat'l character the FSMr&me Court has no subject matter
jurisdiction. FSM v. Jano, 6 FSM Intrm. 9, 11 (P&893).

Ever since the ratification of the constitutionalendment removed from Congress the power
to define "major crimes" and substituted for it juver to define "national crimes" the nat'l
gov't has had no general criminal jurisdiction.affjurisdiction now lies with the states. In re
Extradition of Jano, 6 FSM Intrm. 93, 102 (App. 399

Congress has not unconstitutionally delegateduitisaaity to define crimes by delegating to
an executive agency the power to enter into fishigiggements because congressional
approval is needed for these agreements to taketefFSM v. Cheng Chia-W (1), 7 FSM
Intrm. 124, 127 (Pon. 1995).

(q) to override a Presidential veto loy less than a 3/4 vote of all the state delegation
each delegation casting one vote; and

(r) to promote education and health dtyirsg minimum standards, coordinating state
activities relating to foreign assistance, provigiraining and assistance to the states and
providing support for post-secondary educationagpms and projects.

Editor's note: Art. IX, 8 2(r) was added by Constitutional Contien Committee Proposal
No. 90-25, CD1, SD1which became effective on July91. A copy of this amendment
follows this Constitution.

Case annotations: The nature of the expressly delegated powerg.img § 2, of the
Constitution--including the power to impose taxesprovide for the nat. | defense, ratify



treaties, regulate immigration and citizenshiputatg currency, foreign commerce and
navigation, and to provide for a postal systemergity suggests that they are intended to be
the exclusive province of the nat'l gov't, sinceytieall for a uniform nationally coordinated
approach. Innocenti v. Wainit, 2 FSM Intrm. 1781482 (App. 1986).

Section 3. The following powers may be exercised concurrelpylyCongress and the
states:

(a) to appropriate public funds;
(b) to borrow money on the public creditd
(c) to establish systems of social secand public welfare.

Editor's note: Art. IX, 8 3 was amended by Constitutional CortiamCommittee Proposal
No. 90-25, CD1, SD1 which became effective on 2J1$991. A copy of this amendment
follows this Constitution.

The original language of art. 1X, 8 3 formerly inded a subsection (c) which read as follows:
"(c) to promote education and health; and"

Section 4. A treaty is ratified by vote of 2/3 of the membefsCongress, except that a
treaty delegating major powers of government offitbederated States of Micronesia to
another government shall also require majority apglrby the legislatures of 2/3 of the
states.

Section 5. National taxes shall be imposed uniformly. Nestd than 50% of the revenues
shall be paid into the treasury of the state wieliected.

Section 6. Net revenue derived from ocean floor mineral veses exploited under
Section 2(m) shall be divided equally between thtonal government and the appropriate
state government.

Section 7. The President, Vice-President, or a justice ofSbhpreme Court may be
removed from office for treason, bribery, or condagolving corruption in office by a 2/3
vote of the members of Congress. When the Presoitérice-President is removed, the
Supreme Court shall review the decision. Wherstige of the Supreme Court is removed,
the decision shall be reviewed by a special tribaomposed of one state court judge from
each state appointed by the state chief execufite. special tribunal shall meet at the call of
the President.

Section 8. The Congress consists of one member electedgat feom each state on the
basis of state equality, and additional members@tefrom congressional districts in each
state apportioned by population. Members electethe basis of state equality serve for a 4-
year term, and all other members for 2 years. EBEaeimber has one vote, except on the final
reading of bills. Congressional elections are ladthnially as provided by statute.

Section 9. A person is ineligible to be a member of Congredsss he is at least 30 years
of age on the day of election and has been a gitz¢he Federated States of Micronesia for



at least 15 years, and a resident of the state\ivbith he is elected for at least 5 years. A
person convicted of a felony by a state or natigwaiernment court is ineligible to be a
member of Congress. The Congress may modify tiagigion or prescribe additional
gualifications; knowledge of the English languaggymot be a qualification.

Case annotations: While the Constitution makes ineligible for electto Congress persons
convicted of felonies in FSM courts, the Constdntgives to Congress the power to modify
that ineligibility by statute. Robert v. Mori, &M Intrm. 394, 398 (App. 1994).

Congress has the Constitutional power to prescbhypstatute, additional qualifications for
eligibility for election to Congress beyond thoserid in the Constitution. Such additional
gualifications must be consistent with the reghef Constitution. Knowledge of English may
not be a qualification. Robert v.Mori, 6 FSM Intr894, 399 (App. 1994).

Congress, not the FSM Supreme Court, has the tatiatial power to make persons granted
a pardon of a felony conviction eligible for electito Congress. The court cannot exercise a
power reserved to Congress. Robert v. Mori, 6 AStkn. 394, 401 (App. 1994).

Section 10. At least every 10 years Congress shall reappoitiself. A state is entitled to
at least one member of Congress on the basis ailgtogm in addition to the member elected
at large. A state shall apportion itself by lawoisingle member congressional districts.

Each district shall be approximately equal in dapan after giving due regard to language,
cultural, and geographic differences.

Section 11. A state may provide that one of its seats isaskile for a traditional leader
who shall be chosen as provided by statute foroay®ar term, in lieu of one representative
elected on the basis of population. The numbeoafressional districts shall be reduced and
reapportioned accordingly.

Section 12. A vacancy in Congress is filled for the unexpitexdn. In the absence of
provision by law, an unexpired term is filled byespal election, except that an unexpired
term of less than one year is filled by appointiimsnthe state chief executive.

Section 13. A member of Congress may not hold another pulfficeoor employment.
During the term for which he is elected and threars thereafter, a member may not be
elected or appointed to a public office or emplogimereated by national statute during his
term. A member may not engage in any activity Widonflicts with the proper discharge of
his duties. The Congress may prescribe furtheéricgens.

Case annotation: Where plaintiffs seek to challenge issuancettard party of a permit
which plaintiffs reasonably allege will cause thearm, and where they allege that the
actions of a nat'l senator were crucial to issuaricke permit, those plaintiffs have standing
to be heard on the question of whether the sesat@imbership on the board is violative of
the "incompatibility clause,” art. IX, 8 3 of th&SM Constitution. Aisek v. FSM Foreign
Investment Board, 2 FSM Intrm. 95, 101 (Pon. 1985).

Section 14. The Congress may prescribe an annual salaryleovaaaces for members.
An increase of salary may not apply to the Corgegmcting it.



Section 15. A member of Congress is privileged from arrestrdphis attendance at
Congress and while going to and from sessions,pxXoetreason, felony, or breach of the
peace. A member answers only to Congress fort&iisraents in Congress.

Section 16. The Congress shall meet in regular, public sesssoprescribed by statute. A
special session may be convened at the call dPtegident of the Federated States of
Micronesia, or by the presiding officer on the tent request of 2/3 of the members.

Section 17.
(&) The Congress shall be the sole judge oflédwtiens and qualifications of its
members, may discipline a member, and, by 2/3 vo&g, suspend or expel a member.

Case annotations: Where there is in Constitution a textually dentaide commitment of

the issue to a coordinate branch of gov't, sudBasyress being the sole judge of the
elections of its members, it is a nonjusticiablétpal question not to be decided by the court
because of separation of powers provided for insGution. Aten v. National Election
Comm'r (1), 6 FSM Intrm. 143, 145 (App. 1993).

(b) The Congress may determine its awlasrof procedure and choose a presiding
officer from among its members.

(c) The Congress may compel the atteceland testimony of witnesses and the
production of documents or other matters beforeg@ess or any of its committees.

Case annotations: Legislative power to investigate is not unlimiteéthere is no general
authority to expose private affairs of individualghout justification in terms of the functions
of the legislature, and right to privacy embodiedrticle Ill, section 3 of the Chuuk
Constitution is a restraint on the investigativevpoof the legislature. In re Legislative
Subpoena, 7 FSM Intrm. 261, 265 (Chk. S. Ct. T85)9

Legislature's investigative powers are greatestwhis inquiring into and publicizing
corruption, maladministration or inefficiency ineagies or branches of gov't. Inre
Legislative Subpoena, 7 FSM Intrm. 261, 265 (ChkCS Tr. 1995).

Section 18. A majority of the members is a quorum, but a $enadumber may adjourn
from day to day and compel the attendance of alveentbers.

Section 19. The Congress shall keep and publish a journés giroceedings. A roll call
vote entered on the journal shall be taken ate¢hjeest of 1/5 of the members present.
Legislative proceedings shall be conducted inghglish language. A member may use his
own language if not fluent in English, and Congr&ssll provide translation.

Section 20. To become law, a bill must pass 2 readings oars¢p days. To pass first
reading a 2/3 vote of all members is required. fi@a reading each state delegation shall cast
one vote and a 2/3 vote of all the delegationeggiired. All votes shall be entered on the
journal.

Section 21.
(a) The Congress may make no law except by statud may enact no statute except
by bill. The enacting clause of a bill is "BE INECTED BY THE CONGRESS OF THE



FEDERATED STATES OF MICRONESIA:" A bill may embmabut one subject expressed
in its title. A provision outside the subject eggsed in the title is void.

(b) A law may not be amended or revisgdeference to its title only. The law as
revised or section as amended shall be publishédeaanacted at full length.

Section 22. A bill passed by Congress shall be presenteldetétesident for approval. If
he disapproves of the bill, he shall return it vhik objections to Congress within 10 days. If
Congress has 10 or less days remaining in itssgs® has adjourned, he shall return the bill
within 30 days after presentation. If the Presiaies not return a bill within the appropriate
period, it becomes law as if approved.

ARTICLE X
Executive
Section 1. The executive power of the national governmenesed in the President of
the Federated States of Micronesia. He is eldnyedongress for a term of four years by a
majority vote of all the members. He may not séoranore than 2 consecutive terms.

Section 2. The following powers are expressly delegatedhéoRresident:

(a) to faithfully execute and implemém provisions of this Constitution and all
national laws;

(b) to receive all ambassadors and twlgot foreign affairs and the national defense in
accordance with national law;

(c) to grant pardons and reprieves, gixtteat the chief executive of each state shall
have this power concurrently with respect to pessmonvicted under state law; and

Case annotations: The only power given to the executive to modifseatence is the power
to grant pardons and reprievdsSM v. Finey3 FSM Intrm. 82, 84 (Truk 1986).

No authority exists for the Court to grant hometsisFSM v. Finey3 FSM Intrm. 82, 84
(Truk 1986).

(d) with the advice and consent of Cesgr to appoint ambassadors; all judges of the
Supreme Court and other courts prescribed by statg principal officers of executive
departments in the national government; and suuér atfficers as may be provided for by
statute. Ambassadors and principal officers sat\tbe pleasure of the President.

Section 3. The President:
(a) is head of state of the FederatateStof Micronesia,

(b) may make recommendations to Congeess shall make an annual report to
Congress on the state of the nation; and

(c) shall perform such duties as mapioxided by statute.



Section 4. A person is ineligible to become President unkess a member of Congress
for a 4-year term, a citizen of the Federated StatdVlicronesia by birth, and a resident of
the Federated States of Micronesia for at leagtedss.

Section 5. After the election of the President, the Vicedritent is elected in the same
manner as the President, has the same qualifisa@onl serves for the same term of office.
He may not be a resident of the same state. #feeelection of the President and the Vice-
President, vacancies in Congress shall be declared.

Section 6. If the office of the President is vacant, or Bresident is unable to perform his
duties, the Vice-President becomes President. Cimgress shall provide by statute for the
succession in the event both offices are vacarditioer or both officers are unable to
discharge their duties.

Section 7. The compensation of the President or Vice-Presidwy not be increased or
reduced during his term. They may hold no othéc®fand may receive no other
compensation from the Federated States of Micrarmsirom a state.

Section 8. Executive departments shall be established hytsta

Section 9.
(a) If required to preserve public peduslth, or safety, at a time of extreme
emergency caused by civil disturbance, naturaktisaor immediate threat of war, or
insurrection, the President may declare a stagan&rgency and issue appropriate decrees.

(b) A civil right may be impaired only the extent actually required for the
preservation of peace, health, or safety. A datlam of emergency may not impair the
power of the judiciary except that the declarasball be free from judicial interference for
30 days after it is first issued.

(c) Within 30 days after the declaratadremergency, the Congress of the Federated
States of Micronesia shall convene at the callsopresiding officer or the President to
consider revocation, amendment, or extension oflodaration. Unless it expires by its own
terms, is revoked, or extended, a declaration argancy is effective for 30 days.

ARTICLE XI
Judicial

Section 1. The judicial power of the national governmentested in a Supreme Court
and inferior courts established by statute.

Case annotations: Judicial Powers
The FSM Supreme Court is empowered to exercisedtythin probate matters where there is

an independent basis for jurisdiction under thedfiantion. In re Nahnserl FSM Intrm. 97,
104 (Pon. 1982).



There is no statutory limitation on the FSM Supredoeirt's jurisdiction; the Judiciary Act of
1979 plainly contemplates that the FSM Supreme Gaillrexercise all the jurisdiction
available to it under the Constitution. 4 FSMC -B&L In re Nahnsen, 1 FSM Intrm. 97, 106
(Pon. 1982).

The FSM Supreme Court has inherent constitutiooalgp to issue all writs; this includes the
traditional common law writ ahandamus 4 FSMC 117.Nixv. Enmesl FSM Intrm. 114,
118 (Pon. 1982).

The FSM Supreme Court's constitutional jurisdictiortonsider writs of habeas corpus is
undiminished by the fact that the courts whoseoastare under consideration, the Trust
Territory High Court and a Community Court, were contemplated by the FSM
Constitution. In re Iriarte (1), 1 FSM Intrm. 239, 244, 246 (Pon. 1983).

The FSM Supreme Court is entitled and requiredssuige that the Trust Territory High
Court, exercising governmental powers within thé/E-8oes not violate the constitutional
rights of its citizens.In re Iriarte (Il), 1 FSM Intrm. 255, 268 (Pon. 1983).

The Constitution unmistakably places upon the jadllaranch ultimate responsibility for
interpretation of the ConstitutiorSuldan v. FSM (I[)1 FSM Intrm. 339, 343 (Pon. 1983).

By using the U.S. Constitution as a blueprint, ftiaeners created a presumption that they
were adopting such a fundamental American Congtitat principle as judicial review, found
to be inherent in the language and very idea ofxl& Constitution.Suldan v. FSM (1)1
FSM Intrm. 339, 348 (Pon. 1983).

Where petitioners raise serious and substantiatitational claims supported by authorities
and reasoning of legal substance, the case fatsnathe jurisdiction of the FSM Supreme
Court under art. Xl, 8 6(b) of the ConstitutioRonape Chamber of Commerce v. Nett
FSM Intrm. 389, 391 (Pon. 1984).

The power to issue declaratory judgments is withejudicial power vested in the FSM
Supreme Court by art. XI, § 1 of the Constitutiond @onfirmed by the Judiciary Act of 1979.
The FSM Supreme Court may exercise jurisdictiornr aveaction seeking a declaratory
judgment so long as there is a "case" within thammey of art. XI, 8 6(b).Ponape Chamber
of Commerce v. Netl FSM Intrm. 389, 400 (Pon. 1984).

An attorney's professional activities are indivillljpaubject to regulation by the judiciary, not
by the administrators of the Foreign Investment Adichelsernv. FSM 3 FSM Intrm. 416,
427 (Pon. 1988).

The Constitution places control over admissionttifraeys to practice before the nat'l courts,
and regulation of the professional conduct of tiheraeys, in the Chief Justice, as the chief
administrator of the nat'l judiciaryCarlos v. FSM4 FSM Intrm. 17, 27 (App. 1989).

The FSM Constitution provides no authority for ayrts to act within the FSM, other than
the FSM Supreme Court, inferior courts to be esthbtl by statute, and state or local courts.
United Church ofChrist v. Hamg4 FSM Intrm. 95, 105 (App. 1989).



The provisions of the FSM Constitution spelling putsdiction and vesting the entire

judicial power of the nat'l gov't in the FSM Supe@ourt are self-executing, and the judicial
power of the FSM Supreme Court is not dependent gpagressional actioriJnited

Church of Christ v. Hamat FSM Intrm. 95, 105-06 (App. 1989).

The Supreme Court of the FSM has the constitutipoaler and obligation to review
legislative enactments of Congress and to set asitlestatutes to the extent they violate the
Constitution. Constitutional Convention 1990 v. PresidehSM Intrm. 320, 324 (App.
1990).

Although judiciaries are vested with power to reguir authorize initiation of criminal
contempt proceedings, and may appoint private auagprosecute those proceedings,
judiciaries typically attempt to appoint for thatrpose gov't attorneys who are already
responsible for public prosecution®amarlane v. Pohnpei Transp. Autb FSM Intrm. 62,
66 (Pon. 1991).

It is the duty of the FSM Supreme Court to review aat'l law, including a treaty such as the
Compact of Free Association , in response to ancthat the law or treaty violates
constitutional rights, and if any provision of tBempact is contrary to the constitution,
which is the supreme law of the land, then thavision must be set aside as without
effectSamuel v. Pryqr5 FSM Intrm. 91, 98 (Pon. 1991).

Where there is in the Constitution a textually destcable commitment of the issue to a
coordinate branch of gov't, such as Congress libmgole judge of the elections of its
members, it is a nonjusticiable political questit to be decided by the court because of the
separation of powers provided for in the ConstitutiAten v. National Election Comm'r (1]1)

6 FSM Intrm. 143, 145 (App. 1993).

Section 2. The Supreme Court is a court of record and thhdst court in the nation. It
consists of the Chief Justice and not more thassb@ate justices. Each justice is a member
of both the trial division and the appellate digisi except that sessions of the trial division
may be held by one justice. No justice may sihwiite appellate division in a case heard by
him in the trial division. At least 3 justices fH@ear and decide appeals. Decision is by a
majority of those sitting.

Section 3. The Chief Justice and associate justices of tipgeBne Court are appointed by
the President with the approval of 2/3 of Congrelsstices serve during good behavior.

Section 4. If the Chief Justice is unable to perform hisielsihe shall appoint an associate
justice to act in his stead. If the office is vai;ar the Chief Justice fails to make the
appointment, the President shall appoint an agsojtistice to act as Chief Justice until the
vacancy is filled or the Chief Justice resumegdhiges.

Case annotations: The Chief Justice may appoint an acting chigigadf he is unable to
perform his duties. "Unable to perform his dutiesfers to a physical or mental disability of
some duration, not to the legal inability to actame particular caselano v. King5 FSM
Intrm. 326, 331 (App. 1992).



Section 5. The qualifications and compensation of justices ather judges may be
prescribed by statute. Compensation of judgesmoape diminished during their terms of
office unless all salaries prescribed by statueraduced by a uniform percentage.

Section 6.

Case annotations: Parties cannot confer or divest a court of jucisoin by stipulation or by
assumption.Luzama v. Pohnpei Enterprises.Cé FSM Intrm. 40, 45 (App. 1995).

When it appears that the court lacks subject mpattediction the case will be
dismissedlrance v. Penta Constr. G& FSM Intrm. 147, 148 (Chk. 1995).

An attorney disciplinary proceeding in state cdartviolations of state disciplinary rules may
not be removed to the FSM Supreme CoWerman v. Santos, 7 FSM Intrm. 23341 (Pon.
1995).

(a) The trial division of the Supremeu@ has original and exclusive jurisdiction in
cases affecting officials of foreign governmenispdtes between states, admiralty or
maritime cases, and in cases in which the natigoaérnment is a party except where an
interest in land is at issue.

Case annotations: Art. XI, 8 6(a) of the Constitution places jurisiibn in the FSM Supreme
Court over cases in which the nat'l gov't is aypaRanuelo v. Pohnpei, 2 FSM Intrm. 150,
153 (Pon. 1986).

A seaman's contract claim against the owner o¥éssel upon which he served would be
regarded as falling within the exclusive admiratd maritime jurisdiction of the FSM
Supreme Court. FSM Const. art. Xl, 8 6(a). Lomn@rust Territory (1), 1 FSM Intrm. 53,
6871(Kos. 1982).

The Seaman's Protection Act, originally enactedHerentire Trust Territory by the Congress
of Micronesia, relates to matters that now fallhivitthe legislative powers of the nat'l gov't
under art. IX , 8§ 2 of the Constitution, and hasr¢fiore become a nat'l law of the FSM under
art. XV. That being so, a claim asserting rightder the Act falls within the jurisdiction of
the FSM Supreme Court under art. XI, 8 6(b) of@mastitution as a case arising under nat'l
law. 19 FSMC 401-437. Lonno v. Trust Territory; @ FSM Intrm. 53(Kos. 1982).

Activities and organizations created and controbigdhe nat'l gov't should remain subject to
FSM Const. art. XI, 8 6(a) , but organizations eaaithorized or licensed by the nat'l gov't
which operate for private purposes, with little ggunental involvement or control, should
not be treated as a part of the nat'l gov't. FSM.Bank v. Estate of Nanpei, 2 FSM Intrm.
217, 219-20 (Pon. 1986).

The FSM Development Bank is an instrumentalityhef mat'l gov't and part of the nat'l gov't
for the purposes of FSM Const. art. XI, 8§ 6(a)virgg the trial division of the Supreme Court
exclusive jurisdiction over cases in which thelrgaiv't is a party. FSM Dev. Bank v. Estate
of Nanpei, 2 FSM Intrm. 217, 221 (Pon. 1986).

In an action on a delinquent promissory note brobghan instrumentality of the nat'l gov't
which seeks to foreclose the mortgage securingdlyenent of the note, prior to the filing of



an answer no interest in land is at issue, aneétbtw, the motion to dismiss on the ground
that the court lacked jurisdiction is denied. FBEV. Bank v. Mori, 2 FSM Intrm. 242, 244
(Truk 1987).

Exact scope of admiralty jurisdiction is not define the FSM Constitution or legislative
history, but U.S. Constitution has a similar pramis so it is reasonable to expect that words
in both Constitutions have similar meaning andctfféVeilbacher v. Kosrae, 3 FSM Intrm.
320, 323 (Kos. S. Ct. Tr. 1988).

A dispute arising out of injury sustained by a aggr on a vessel transporting passengers
from Kosrae to Pohnpei, at a time when the vess&limiles from Kosrae, falls within the
exclusive admiralty jurisdiction of the FSM Supre@eurt. Weilbacher v. Kosrae, 3 FSM
Intrm. 320, 323 (Kos. S. Ct. Tr. 1988).

The FSM Supreme Court's grant of original and estekijurisdiction in admiralty and
maritime cases implies the adoption of admiraltynaritime cases as of the drafting and
adoption of the FSM Constitution. Federal Busingss. Bank v. S.S. Thorfinn, 4 FSM
Intrm. 57, 59 (Truk 1989).

The maritime jurisdiction conferred on the FSM Sampe Court by the Constitution is not to
be decided with reference to the details of U.Sesand statutes concerning admiralty
jurisdiction but instead with reference to the gahearitime law of seafaring nations of the
world, and to the law of nations. Federal Busirigeg. Bank v. S.S. Thorfinn, 4 FSM Intrm.
367, 374 (App. 1990).

The FSM Supreme Court has jurisdiction over alesaghich are maritime in nature
including all maritime contracts, torts and injie Federal Business Dev. Bank v. S.S.
Thorfinn, 4 FSM Intrm. 367, 374 (App. 1990).

The question of the enforceability of ship mortgagea matter that falls within the maritime
jurisdiction of the FSM Supreme Court underart. g(a) of the Constitution. Federal
Business Dev. Bank v. S.S. Thorfinn, 4 FSM Intr®i7, 3376 (App. 1990).

Where a claim is against the nat'l gov't and aeredt in land is not placed at issue the claim
is within the exclusive jurisdiction of the FSM Same Court and it cannot abstain on the
claim. Damarlane v. Pohnpei Transp. Auth., 5 F&ivh. 67A, 67E (Pon. 1991).

The framers of the Constitution made clear thatee "exclusive™ in art. XI, 8 6(a) of the
FSM Constitution means that for the types of céiseed in that section, the trial division of
the FSM Supreme Court is the only court of jurisdit. Faw v. FSM, 6 FSM Intrm. 33, 35
(Yap 1993).

Because the FSM Supreme Court is the only coydrisdiction in cases arising under art.
Xl, 8 6(a) of the FSM Constitution, the court hasdiscretion to abstain in such cases. Faw
v. FSM, 6 FSM Intrm. 33, 36 (Yap 1993).

A state law cannot divest the FSM Supreme Coueixofusive jurisdiction in cases arising
under art. XI, 8§ 6(a) of the FSM Constitution. FawSM, 6 FSM Intrm. 33, 36-37 (Yap
1993).



The FSM Supreme Court has exclusive jurisdictioadtions by the nat'l gov't to enforce the
terms of fishing agreements and permits to which & party. FSM v. Hai Hsiang No. 63, 7
FSM Intrm. 114, 116 (Chk. 1995).

(b) The national courts, including thal division of the Supreme Court, have
concurrent original jurisdiction in cases arisinglar this Constitution; national law or
treaties; and in disputes between a state andzarcivf another state, between citizens of
different states, and between a state or a citizereof, and a foreign state, citizen, or subject.

Case annotations: National Law

The Nat'l Criminal Code places in the FSM SupreroarCexclusive jurisdiction over
allegations of violations of the Code. No exceptio that jurisdiction is provided for
juveniles, so charges of crimes leveled againgniues are governed by the Nat'l Criminal
Code. FSM v. Albert, 1 FSM Intrm. 14,15 (Pon. 1p81

The repealer clause of the Nat'l Criminal Code aégzbthose provisions of Title 11 of the
Trust Territory Code above the monetary minimurb000 set for major crimes. Where
the value is below $1,000, § 2 does not apply bee#us not within the nat'l court
jurisdiction. FSM v. Hartman, 1 FSM Intrm. 43 (Kkrli981).

Title 11 of the Trust Territory Code, prior to teHective date of the Nat'l Criminal Code, is
not a nat'l law because its criminal jurisdictioasanot expressly delegated to the nat'l gov't,
nor is the power it confers of indisputably natihcacter; therefore, it is not within the
jurisdiction of the FSM Supreme Court. Truk v. @ty (1), 1 FSM Intrm. 127, 130 (Truk
1982).

The FSM Supreme Court has jurisdiction to try TitleTrust Territory Code cases if they
arise under a nat'l law. Title 11 of the Trustritery Code is not a nat. | law. It was not
adopted by Congress as a nat'l law and it did ecbime nat'l law by virtue of the transition
article. Truk v. Hartman, 1 FSM Intrm. 174, 178K 1982).

Exclusive nat'l gov't jurisdiction over major crimiss not mandated by the Constitution; such
jurisdiction would be exclusive in any event orflgiiminal jurisdiction was a power of
indisputably nat'l character. Truk v. Hartman,SMrIntrm. 174, 181 (Truk 1982).

The Nat'l Government has exclusive jurisdictionrau@mes arising under nat'l law. 11
FSMC 901. Truk v. Hartman, 1 FSM Intrm. 174, 18iuk 1982).

Sections of Title 11 of the Trust Territory Coderenng matters within the jurisdiction of
Congress owe their continuing vitality to 8§ 102lé Nat'l Criminal Code. Thus, the criminal
prosecutions thereunder are a nat'l matter anavitilin the FSM Supreme Court's
constitutional jurisdiction. 11 FSMC 102. In réo®ichy, 1 FSM Intrm. 183, 185 (App.
1982).

§ 102(2), the savings clause of the Nat'l Crim{date, authorizes prosecutions of Title 11
Trust Territory Code offenses occurring prior te tnactment of the Nat'l Criminal Code.
Therefore, these prosecutions fall within the FSI\br®me Court's constitutional jurisdiction.
11 FSMC 102(2). In re Otokichy, 1 FSM Intrm. 1830 (App. 1982).



Presumably, Congress inserted no specific jurissfiat provision in 8§ 102 of the Nat'l
Criminal Code because Congress recognized th&3M Supreme Court would have
jurisdiction over all cases arising under natw lay virtue of art. XI, 8 6(b) of the
Constitution. 11 FSMC 102. In re Otokichy, 1 FSiMrin. 183, 193 (App. 1982).

The Trust Territory Weapons Control Act is not insstent with any provision of the
Constitution. It therefore continued in effect.h¥n the Nat'l Criminal Code was enacted,
and major crimes were defined, the Trust Territdigapons Control Act became nat'l law
and trials for violations thereof were within theigdiction of the FSM Supreme Court. 11
FSMC 1201-1231. FSM v. Nota, 1 FSM Intrm. 299,-832(Truk 1983).

Where petitioners raise serious and substantiatitational claims supported by authorities
and reasoning of legal substance, the case fatsnathe jurisdiction of the FSM Supreme
Court underart. Xl, § 6(b) of the Constitution. l@pe Chamber of Commerce v. Nett, 1 FSM
Intrm. 389, 391 (Pon. 1984).

Art. XI, 8 6(a) of the Constitution places juristian in the FSM Supreme Court over cases in
which the nat'l gov't is a party. Panuelo v. R@irfl), 2 FSM Intrm. 150, 153 (Pon. 1986).

Nat'l civil rights claims under 11 FSMC 701 furnialurisdictional basis for the case to be
heard by the FSM Supreme Court. Panuelo v. Pol{jp&i FSM Intrm. 150, 153 (Pon.
1986).

The FSM Supreme Court trial division is requirediézide all nat. | law issues presented to
it. Certification to state court is only proper &iate or local law issues. Edwards v. Pohnpei,
3 FSM Intrm. 350, 354 (Pon. 1988).

The Trust Territory of the Pacific Islands, whidhl £xists and has governmental powers in
the Republic of Palau, is now "foreign” to the F&NI a corporation organized under the
laws of the Trust Territory may itself be regard@edforeign for purposes of diversity of
citizenship jurisdiction. U Corp. v. Salik, 3 FSktrm. 389, 392 (Pon. 1988).

In the absence of any special limitation, issuas @hnise under any state or nat'l law within the
particular state may fall within the jurisdictiohtbe state and local courts of that state
through state constitutional and statutory provisiavhich place the "judicial power of the
state” within those courts. Gimnang v. Yap, 5 FlBlmM. 13, 17 (App. 1991).

Art. X1, 88 6(b)and8 of the FSM Constitution plagegnary responsibility in the nat'l courts
for the kind of cases arising under the constituborequiring interpretation of the
Constitution, nat'l law or treaties; and in dispubetween a state and a citizen of another
state, between state, citizen, of different staed,between a state or a citizen, a foreign
state, citizen, or subject but they do not prohskate court jurisdiction over issues of nat'l law
or cases which arise under nat'l law. Gimnangap,¥b FSM Intrm. 13, 18 (App. 1991).

Issues that arise under any state or nat'l lawnvttie particular state may fall within the
jurisdiction of the state and local courts of thite through state constitutional and statutory
provisions which place the "judicial power of thiate" within those courts, subject to the
possibility that state or local courts may somesirhe barred from exercising jurisdiction in
some such cases by the action of Congress, ofahig, or of the state legislature. Gimnang
v. Yap, 5 FSM Intrm. 13, 18 (App. 1991).



Art. X1, § 8 of the FSM constitution does not btate courts from exercising jurisdiction over
cases which arise under nat'l law within the megwinart. X1, 8 6(b). Gimnang v. Yap, 5
FSM Intrm. 13, 18 (App. 1991).

The intent of the Constitutional Convention is thegjor crimes, as defined by Congress and
committed prior to voter ratification, fall withithe jurisdiction of the nat'l gov't and may be
prosecuted pursuant to the nat'l law after thectffe date of the amendment. In re Ress, 5
FSM Intrm. 273, 276 (Chk. 1992).

The nat'l court should not abstain from decidirggiminal case where the crime took place
before the effective date of the 1991 amendmenbvarg federal jurisdiction over major
crimes because of the firmly expressed intentiothieyConstitutional Convention delegates
as to the manner of transition from nat'l jurisiotto state jurisdiction. In re Ress, 5 FSM
Intrm. 273, 276 (Chk. 1992).

Where the crimes charged are no longer those estpréslegated to Congress to define, or
are not indisputedly of a nat'l character the FSMr&me Court has no subject matter
jurisdiction. FSM v. Jano, 6 FSM Intrm. 9, 11 (P@893).

The term "concurrent” in art. XI, 8 6(c) of the FSBdnstitution has the same meaning as in 8
6(b); i.e., that jurisdiction is concurrent as beén the FSM Supreme Court and any other
nat'l courts that may be established by statutecouild be illogical and contrary to norms of
constitutional interpretation to assume a differaetaning for "concurrent” in 8 6(c) than in §
6(b), since it is quite clear that the two sectiarsto be read together. Faw v. FSM, 6 FSM
Intrm. 33, 35 (Yap 1993).

Abstention and Certification

Nat'l courts are not required to certify to staterts state law issues of first impression.
Whether to certify a question to state court istiethe sound discretion of the trial court on a
case by case basis. Youngstrom v. YoungstrongM Ftrm. 34, 36 (App. 1995).

A most important issue in determining whether tdifyean issue to state court is whether it
will result in undue delay and whether that delaly pvejudice a party. Youngstrom v.
Youngstrom, 7 FSM Intrm. 34, 36 (App. 1995).

The decision whether the FSM Supreme Court wilfege its inherent power to abstain from
a case is left to the sound discretion of the tailsion which must exercise it carefully and
sparingly. Conrad v. Kolonia Town, 7 FSM Intrm. 98 (Pon. 1995).

Counseling against the unfettered use of abstergithie FSM Supreme Court's solemn
obligation to consider the interests and proteetrihhts of those who wish to invoke its
constitutional jurisdiction. Conrad v. Kolonia Taw7 FSM Intrm. 97, 99 (Pon. 1995).

When issues of nat'l law are involved there isri@aarly strong presumption against full
abstention from the case. Conrad v. Kolonia ToWwRSM Intrm. 97, 100 (Pon. 1995).

There is a presumption favoring abstention in ckinvolving state law and money damages
against the state touch upon the particularly gtsiate interest of fiscal autonomy and



federalism. Even in those cases the FSM Supreme @dl not abstain when abstention
will result in substantial delay or additional co§tonrad v. Kolonia Town, 7 FSM Intrm. 97,
100 (Pon. 1995).

Where a case involves several substantive FSM itatii@nal claims the FSM Supreme Court
will not and most likely cannot exercise its digme to abstain. Conrad v. Kolonia Town, 7
FSM Intrm. 97, 101 (Pon. 1995).

Extension of the presumption of abstention in ¢ertases to municipalities is
inappropriate. Conrad v. Kolonia Town, 7 FSM Int®i, 101 (Pon. 1995).

Full abstention is not appropriate where claimsrateessentially state law claims, and are
made against another nation, thus falling withim ilat'l court's primary
jurisdiction.Damarlane v. Pohnpei Transp. AuthESM Intrm. 67A, 67E (Pon. 1991).

Abstention may be appropriate for causes of a¢hanraise issues of state law only, but may
not be where substantive issues of nat'l law aseda A nat'l court may not abstain from
deciding a nat'l constitutional claim. Damarlan®whnpei Transp. Auth., 5 FSM Intrm.

67A, 67E (Pon. 1991).

Diversity

The Trust Territory is not a foreign state suchoagive the FSM Supreme Court diversity
jurisdiction over a suit against the Trust TergtoNeimes v.Maeda Constr. Co, 1 FSM
Intrm. 47, 51 (Truk 1981).

Under the present state of affairs, the Trust Tawyrigov. t cannot be considered a foreign
state, citizen or subject thereof within the megrohart. XI, 8 6(b) of the Constitution
.Lonno v. Trust Territory (I), 1 FSM Intrm. 53,7Kds. 1982).

The Supreme Court of the FSM is specifically giyamsdiction over disputes between
citizens of a state and foreign citizens. FSM Gaas. XI, 8 6(b). The jurisdiction is based
upon the citizenship of the parties, not on thgesttbmatter of the dispute. In re Nahnsen, 1
FSM Intrm. 97, 101 (Pon. 1982).

The Constitution places diversity jurisdiction retSupreme Court, despite the fact that the
issues involve matters within state or local, rathan nat'l, legislative powers. FSM Const.
art. XI, 8 6(b). Inre Nahnsen, 1 FSM Intrm. 9@2XPon. 1982).

A primary purpose of diversity jurisdiction is tamimize any belief of the parties that a more
local tribunal might favor local parties in dispsit@ith "outsiders.” In re Nahnsen, 1 FSM
Intrm. 97, 102 (Pon. 1982).

A requirement for complete diversity among all gerthas no constitutional support as a
prerequisite to FSM Supreme Court jurisdiction.rdrNahnsen, 1 FSM Intrm. 97, 105-06
(Pon. 1982).

Where jurisdiction exists by virtue of diversity thie parties, the FSM Supreme Court may
resolve the dispute despite the fact that mattprarely within the legislative powers of states



(e.q., probate, inheritance and land issues) magMmdved. Ponape Chamber of Commerce
v. Nett, 1 FSM Intrm. 389, 392 (Pon. 1984).

Under art. XI, 8 6(b) of the FSM Constitution,stproper to employ the rule of pendent
jurisdiction over cases involving interpretatiorigtee Constitution or nat'l law, so that the
court may resolve state or local issues involvetthénsame case. Ponape Chamber of
Commerce v. Nett, 1 FSM Intrm. 389, 396 (Pon. 1984)

Diversity of citizenship is determined as of comirement of the action. Where diversity
existed between the parties at the date and tineutit commenced, diversity will not be
defeated by later developments. Etpison v. Perh&sM Intrm. 405, 414 (Pon. 1984).

As a general proposition, a court system resolgsutes by considering and deciding
between competing claims of two or more opposintjgg In re Sproat, 2 FSM Intrm. 1, 4
(Pon. 1985).

Where there is diversity of citizenship betweengh#ies, litigation involving domestic
relations issues, including custody and child supalls within the jurisdiction of the FSM
Supreme Court. Mongkeya v. Brackett, 2 FSM In281, 292 (Kos. 1986).

For purposes of diversity jurisdiction under art, ¥6(b) of the Constitution, a corporation is
considered a foreign citizen when any of its shaladrs are not citizens of the FSM.
Federated Shipping Co. v. Ponape Transfer & Stofidige3 FSM Intrm. 256, 260 (Pon.
1987).

Although the FSM Supreme Court has often decideitiemsaof tort law without stating
explicitly that state rather than nat'l law condétdhere has been acknowledgment that state
law controls in the resolution of contract and tesues. When the Supreme Court, in the
exercise of its jurisdiction, decides a mattertafeslaw, its goal should be to apply the law
the same way the highest state court would. Edswar@ohnpei, 3 FSM Intrm. 350, 360 n.22
(Pon. 1989).

Only nat'l courts are given jurisdiction by art., 816(b) of the Constitution and the
concurrent jurisdiction referred to there is betw#ee trial division of the FSM Supreme
Court, and any other nat'l courts which may bebdistzed in the future. Bank of Guam v.
Semes, 3 FSM Intrm. 370, 377 (Pon. 1988).

Lack of mention of state and local courts in FSMh&dution art. XI, 8 6(b) reveals that nat'l
courts are to play the primary role in handling kivels of cases, identified in that section, but
nothing in art. Xl, 8 6(b) may be read as absojupeeventing state courts from exercising
jurisdiction over those kinds of cases. Bank oa@w. Semes, 3 FSM Intrm. 370, 379 (Pon.
1988).

Parties to a dispute in which there is diversityeha constitutional right to invoke the
jurisdiction of a nat'l court, but if all partiegr@e, and if state law permits, a state court may
hear and decide the kinds of cases described.iXlag 6(b) of the Constitution. Bank of
Guam v. Semes, 3 FSM Intrm. 370, 379 (Pon. 1988).



Failure to mention nat'l courts in § 25 of the RudirState Real Property Mortgage Act
should not be read as an attempt to deprive litgyjahaccess to the FSM Supreme Court's
trial division. Bank of Guam v. Semes, 3 FSM IntB#0, 380 (Pon. 1988).

The Constitution requires only that one plaintidfsicitizenship different from one defendant
for there to be diversity jurisdiction. U Corp.Salik, 3 FSM Intrm. 389, 392 (Pon. 1988).

The nat'l Constitution does not prohibit state t®fnom hearing cases described in art. XI, §
6(b) if all parties accept state court jurisdictibat parties to a dispute within scope of art. XI,
8§ 6(b) have a constitutional rights to invoke jdittion of FSM Supreme Court trial division.
U Corp. v. Salik, 3 FSM Intrm. 389, 392 (Pon. 1p88

Intent of framers of the Constitution was that haburts would handle most types of cases
described in art. XI, § 6(b) of the Constitutiordarat. | courts therefore should not lightly
find a waiver of right to invoke its jurisdictiorlJ Corp. v. Salik, 3 FSM Intrm. 389, 394
(Pon. 1988).

A party named as a defendant in state court lingawhich falls within the scope of art. XI, §
6(b) of the Constitution may invoke nat'l courtiggaliction through a petition for removal and
is not required to file a complaint. U Corp. viia3 FSM Intrm. 389, 394 (Pon. 1988).

The Truk State Court will not assert jurisdictiona diversity case because the "The national
courts, including the trial division of the Supre@eurt, have concurrent original jurisdiction
... in disputes between a state and a citizemother state, between citizens of different
states, and between a state or a citizen thenedfadoreign state, or subject.” FSM Const.
art. XI, 8 6(b). Flossman v. Truk, 3 FSM Intrm84340 (Truk S. Ct. Tr. 1988).

State courts are not prohibited by art. XI, § @bdhe FSM Constitution from hearing and
determining cases where the defendants are from $t8ds other than the prosecuting state.
Jurisdiction over criminal matters between thd mad state governments is determined by
the severity of the crime; not diversity of citiztnp. Pohnpei v. Hawk, 3 FSM Intrm. 543,
554 (Pon. S. Ct. App. 1988).

"Concurrent jurisdiction” as used in art. XI, 8§ @ the FSM Constitution means concurrent
jurisdiction between nat'l courts, including thialtdivisions of the FSM Supreme Court and
of the four state courts. Pohnpei v. Hawk, 3 F8lnm. 543, 554-55 (Pon. S. Ct. App. 1988).

When all of the parties are citizens of foreignestahere is no diversity of citizenship subject
matter jurisdiction under art. XI, 8 6(b). Intetiomal Trading Co. v. Hitec Corp., 4 FSM
Intrm. 1, 2 (Truk 1989).

A joint venture, without the powers to sue or bedin the name of the association and
without limited liability of the individual membeis the association, is not a citizen of Truk
State for diversity purposes even though its ppalcplace of business is in Truk State.
International Trading Corp. v. Hitec Corp., 4 FShrin. 1, 2 (Truk 1989).

A cautious, reasoned use of the doctrine of alisterg not a violation of the FSM Supreme
Court's duty to exercise diversity jurisdiction,afrthe litigants' constitutional rights, under
art. Xl, 8 6(b) of the FSM Constitution. Ponaparsfer & Storage, Inc. v. Federated
Shipping Co., 4 FSM Intrm. 37, 39 (Pon. 1989).



While the FSM Constitution provides initial accésshe FSM Supreme Court for any party
in art. XI, 8 6(b) litigation, the court may, hagifamiliarized itself with the issues, invoke the
doctrine of abstention and permit the case to moae a state court, since the power to grant
abstention is inherent in the jurisdiction of tH&NF Supreme Court, and nothing in the FSM
Constitution precludes the court from abstainingases which fall within its jurisdiction
under art. XI, 8 6(b). Ponape Transfer & Stordge, v. Federated Shipping Co., 4 FSM
Intrm. 37, 42-43 (Pon. 1989).

No jurisdiction is conferred on state courts by FEbhstitution - Article 11art. XI, 8§ 6(b) of
the FSM Constitution, but neither does the divegrsitisdiction of 8§ 6(b) preclude state courts
from acting under state law, unless or until ay#otthe litigation invokes nat'l court
jurisdiction. Hawk v. Pohnpei, 4 FSM Intrm. 85, @9p. 1989).

It is consistent with the broad plan of the framafrthe FSM Constitution that the
Constitution would not require that diversity jufistion be available in criminal proceedings.
Hawk v. Pohnpei, 4 FSM Intrm. 85, 94 (App. 1989).

Although the purpose of diversity jurisdiction esgrovide parties who are not citizens of the
state where a matter arises with a nat'l forunwfioich the federation of states is responsible,
the need to safeguard the legitimate rights ofrecitizen in a state forum must be balanced

against the understandable concern of the socighabstate to control standards of behavior
in accordance with its own set of values. HawRehnpei, 4 FSM Intrm. 85, 94 (App. 1989).

The diversity jurisdiction provisions of art. XI,&b) of the FSM Constitution do not apply to
criminal proceedings. Hawk v. Pohnpei, 4 FSM Int&%, 94 (App. 1989).

Jurisdiction based upon diversity of citizenshipamen the parties is concurrent in the
Supreme Court and the nat'l courts, and therefpaaty to state court litigation where
diversity exists has a constitutional right to ikedhe jurisdiction of the nat'l court. In re
Estate of Hartman, 4 FSM Intrm. 386, 387 (Chk. 1989

Issues concerning land usually fall into state tpursdiction, but if there are diverse parties
having bona fide interests in the case or disgh&eConstitution places jurisdiction in the
nat'l courts even if interests in land are at isdgtscheit v. Adams, 5 FSM Intrm. 243, 246
(Pon. 1991).

When an estate is a party it is the citizenshifhefestate representative that is to be
considered for diversity purposes. Etscheit v.rAda5 FSM Intrm. 243, 246 (Pon. 1991).

Where, for six and a half years after the nat'ltbhad come into existence the noncitizen
petitioners made no attempt to invoke the nat'tt®jurisdiction, the noncitizen petitioners
affirmatively indicated their willingness to haveetcase resolved in court proceedings, first
in the Trust Territory High Court and later in Pplenstate court, and thus have waived their
right to diversity jurisdiction in the nat'l court&tscheit v. Adams, 5 FSM Intrm. 243, 247-48
(Pon. 1991).

The fact that a "tactical stipulation,” made in 838 eliminate all noncitizens as parities to
the litigation and thus place the litigation withire sole jurisdiction of the state court, may



have been violated in 1991, does not retroactiglbinge the effect of the stipulation for
purposes of jurisdiction. Etscheit v. Adams, 5 FBm. 243, 248 (Pon. 1991).

Nat'l courts can exercise jurisdiction over divocases where there is diversity of citizenship
although domestic relations are primarily the sciogeé state law. Youngstrom v.
Youngstrom, 5 FSM Intrm. 335, 336 (Pon. 1992).

In a diversity of citizenship case the FSM Supré&oert will normally apply state law.
Youngstrom v. Youngstrom, 5 FSM Intrm. 335, 337(P1092).

For purposes of diversity jurisdiction a corporatie considered a foreign citizen when any
of its shareholders are not FSM citizens. 7LuzamRohnpei Enterprises Co., 7 FSM Intrm.
40, 44 (App. 1995).

For purposes of diversity jurisdiction a joint verd is considered a foreign citizen when the
parties to it are not FSM citizens. Luzama v. RahiiEnterprises Co., 7 FSM Intrm. 40, 44
(App. 1995).

For purposes of diversity jurisdiction it is théizénship of the estate administrator that is to
be considered for determining citizenship of a deo#s estate. Luzama v. Pohnpei
Enterprises Co., 7 FSM Intrm. 40, 44 (App. 1995).

Where the constitutional language itself, followia§M precedents on constitutional
interpretation, only requires minimal diversity fibie nat'l courts to have jurisdiction, and the
constitutional journals do not reveal any intentlgpart from the plain meaning of the
constitutional language, there are no sound reasbgsl2 years of FSM jurisprudence
requiring only minimal diversity should be overtach Luzama v. Pohnpei Enterprises Co.,
7 FSM Intrm. 40, 48 (App. 1995).

The FSM Supreme Court has diversity jurisdictiofyon disputes between a state and a
citizen of another state, between citizens of deffie states, and between a state or a citizen
thereof, and a foreign state, citizen, or subj&iersity jurisdiction thus does not exist when
all the parties are foreign citizens, even thouggytmay be citizens of different foreign
nations. In such cases, the court's subject matisdiction must be based on some other
ground. Trance v. Penta Constr. Co., 7 FSM Infr47., 148 (Chk. 1995).

Pendent

Where the FSM Supreme Court has jurisdiction owaokation of the Nat'l Criminal Code, it
cannot then take jurisdiction over a non-major erinvhich arose out of the same transaction
and formed part of the same plan, under the thebaycillary jurisdiction. FSM v. Hartman,
1 FSM Intrm. 43,44-46 (Truk 1981).

Under art. XI, 8 6(b) of the FSM Constitution,stproper to employ the rule of pendent
jurisdiction over cases involving interpretatiorigtee Constitution or nat'l law, so that the
court may resolve state or local issues involvetthénsame case. Ponape Chamber of
Commerce v. Nett, 1 FSM Intrm. 389, 396 (Pon. 1984)

Where a substantial constitutional issue is invblvea case, the nat'l court may exercise
pendent jurisdiction over state or local claimsethierives from the same nucleus of



operative fact and are such that the plaintiff wloadinarily be expected to try them all in
one judicial proceeding. Ponape Chamber of Comenerdlett, 1 FSM Intrm. 389, 396 (Pon.
1984).

Even though the requirements for pendent jurisoiiciire met in a case, a nat'l court has
discretion to decline to exercise jurisdiction ogtate claims. This determination should turn
on considerations of judicial economy, conveniesute fairness to litigants and should be
instructed by a desire of the federal or nat'l ttmavoid needless decisions of state law.
Ponape Chamber of Commerce v. Nett, 1 FSM Int88, 397 (Pon. 1984).

A nat'l court may exercise pendent jurisdictionrostate law claims included in a plaintiff's
cause of action if they arise out of a common nugl&f operative fact and are such that they
ordinarily would be expected to be tried in onegiad proceeding, but its exercise of pendent
jurisdiction will be limited so as to avoid heediegecisions of state laws. Ponape Constr. Co.
v. Pohnpei, 6 FSM Intrm. 114, 116 (Pon. 1993).

(c) When jurisdiction is concurrent, fi@per court may be prescribed by statute.
Case annotations: Case or Dispute

A case must be one appropriate for judicial deteatnon, that is, a justiciable controversy, as
distinguished from a difference or dispute of adtietical or abstract character, or one that is
academic or moot. The controversy must be defamtkconcrete, touching the legal

relations of parties having adverse legal interebtge Sproat, 2 FSM Intrm. 1,5 (Pon. 1985).

One reason the judicial power is limited to casedigputes is to prevent the Judiciary from
intruding into areas committed to other branchegooaft. In re Sproat, 2 FSM Intrm. 1, 7
(Pon. 1985).

The principal objectives of the case and dispufi@irement are to enhance the ability of the
courts to make fair and intelligent decisions, sm#leep the judicial power within its proper
role. Innocenti v. Wainit, 2 FSM Intrm. 173, 178-{App. 1986).

A concrete case or dispute clearly exists whetate $egislature contends that an act of the
legislature requires payment of a tax on imports @hers insist that the act is null and void,
and, depending on the outcome of the controverspeymay or may not be collected, and
penalties may or may not be imposed. Innocentainit, 2 FSM Intrm. 173, 179 (App.
1986).

Where there is no indication that the sentencimigioin question is an attempt to modify or
affect the powers of the Director of Public Safeflysent indications that the order prevents
the director from doing anything he wishes, thesoieates no case or dispute as to the
scope of the director's powers, and the courtus thithout jurisdiction to speak on the issue.
Loch v. FSM, 2 FSM Intrm. 224, 237 (App. 1986).

Art. X1, § 6(c) of the Constitution places authgrio prescribe jurisdiction only in the nat. |
Congress, and not in state legislatures. BankuainGv. Semes, 3 FSM Intrm. 370, 379 (Pon.
1988).



The term "concurrent” in art. XI, 8§ 6(c) of the FSMnstitution has the same meaning as in 8
6(b); i.e., that jurisdiction is concurrent as beén the FSM Supreme Court and any other nat.
| courts that may be established by statute. Uld/ibe illogical and contrary to norms of
constitutional interpretation to assume a differaetaning for "concurrent” in 8 6(c) than in §
6(b), since it is quite clear that the two sectiarsto be read together. Faw v. FSM, 6 FSM
Intrm. 33, 35 (Yap 1993).

Where there is in the Constitution a textually destcable commitment of the issue to a
coordinate branch of gov't, such as Congress libmgole judge of the elections of its
members, it is a nonjusticiable political questit to be decided by the court because of the
separation of powers provided for in the Constituti Aten v. National Election Comm'r

(1), 6 FSM Intrm. 143, 145 (App. 1993).

While the court has statutory authority to hearesgig regarding the conduct of elections, its
power to grant relief is limited to ordering a raobor a revote. Only Congress can decide
who is to be seated and once it has seated a memb@nditionally the matter is
nonjusticiable. Aten v. National Election Comnilt)( 6 FSM Intrm. 143, 145 & n.1 (App.
1993).

Case or Dispute; Mootness

A claim becomes moot when the parties lack a lggalgnizable interest in the outcome. If
an appellant court finds that any relief it coutdrt would be ineffectual, it must treat the
case as moot. Berman v. FSM Supreme Court (FSM Intrm. 11, 16 (App. 1995).

Case or Dispute; Ripeness

When a party has been specifically warned by tteeragy general that he is required to
obtain a foreign investment permit under nat'llg&atvhich imposes criminal sanctions for
failure to comply, the question of whether a pelsitequired is sufficiently ripe to support a
suit seeking declaratory judgment. Michelsen WIFS FSM Intrm. 416, 419 (Pon. 1988).

Case or Dispute; Standing

The jurisdictional language in the FSM Constitutispatterned upon the U.S. Constitution.
In re Sproat, 2 FSM Intrm. 1, 4 n.2 (Pon. 1985).

It is thought that the judicial power to declare taw will more likely be exercised in
enlightened fashion if it is employed only where @ourt is exposed to the differing points
of view of adversaries. Thus judicial decision-mngkpower is typically exercised by a court
which has heard competing contentions of adversaaging sufficient interests in the
outcome to thoroughly consider, research and atgipoints at issue. Even then, a court's
declarations of law should be limited to rulingsessary to resolve the dispute before it. In
re Sproat, 2 FSM Intrm. 1, 4 (Pon. 1985).

Though the words used in art. XI, § 6 of the FSM&ution, including the case or dispute
requirements, are based on the similar case artcbgensy provisions set out in art. Il of the
U.S. Constitution, courts within the F.S.M. are teotonsider themselves bound by the
details and minute points of decisions of U.S. toattempting to ferret out the precise



meaning of art. Ill. Aisek v. FSM Foreign Invesm®&oard, 2 FSM Intrm. 95, 98 (Pon.
1985).

Standing to sue was an unsettled area of U.S. la@nwhe FSM Constitution was ratified and
the issue of standing to sue within the FSM is thia¢ calls for independent analysis rather
than rigid adherence to the decisions of U.S. sowhstruing that Constitution. Aisek v.
FSM Foreign Investment Bd., 2 FSM Intrm. 95, 98(P6n. 1985).

In deciding who may litigate in the FSM Supreme @aihe goal is to develop principles
consistent with the language of the Constitutioth e@culated to meet the needs of the people
and institutions within the FSM. Aisek v. FSM Fagre Investment Bd., 2 FSM Intrm. 95,

100 (Pon. 1985).

Where dive shop operators allege actual or thredtenonomic injury as a result of increased
competition flowing from business activities of lagsure cruise ship providing diving
opportunities in the same geographical area winerglaintiffs operate, and where they have
placed before the court information sufficient stadblish the reasonableness of their fear of
economic injury, their law suit challenging thedéty of the issuance of a foreign investment
permit to a cruise ship may not be dismissed fck t& standing. Aisek v. FSM Foreign
Investment Bd., 2 FSM Intrm. 95, 100 (Pon. 1985).

Where plaintiffs seek to challenge issuance tdrd fharty of a permit which plaintiffs
reasonably allege will cause them harm, and where allege that the actions of a nat'l
senator were crucial to issuance of the permisdhmaintiffs have standing to be heard on the
guestion of whether the senator's membership ohdhal is violative of the "incompatibility
clause,” art. I1X, 8 13 of the FSM Constitution.sék v. FSM Foreign Investment Bd., 2 FSM
Intrm. 95, 101 (Pon. 1985).

There is in the FSM no separate requirement tlemethe a nexus, that is, a logical connection
between persons threatened by injury from the astad an administrative agency and the
statutory provisions under which the agency is ajpeg. Aisek v. FSM Foreign Investment
Bd., 2 FSM Intrm. 95, 102 (Pon. 1985).

The principal objectives of the case and dispufi@irement are to enhance the ability of the
courts to make fair and intelligent decisions, sm#leep the judicial power within its proper
role. Innocenti v. Wainit, 2 FSM Intrm. 173, 178-{App. 1986).

The issue of standing to sue, because it was eplarty unsettled area in U.S. law when the
FSM Constitution was drafted and ratified, is ameagspecially calling for independent
analysis rather than adherence to decisions cangtsimilar provisions in the U.S.
Constitution. Innocenti v. Wainit, 2 FSM Intrm.3,7078-79 (App. 1986).

A concrete case or dispute clearly exists whetata tegislature contends that an act of the
legislature requires payment of a tax on imports @hers insist that the act is null and void,
and, depending on the outcome of the controverspeymay or may not be collected, and
penalties may or may not be imposed. Innocentainit, 2 FSM Intrm. 173, 179 (App.
1986).

The standing requirement is not expressly statédarConstitution but implied as an
antecedent to the constitutional case or dispupeirement, and should be interpreted so as to



implement the objectives of that requirement. berdi v. Wainit, 2 FSM Intrm. 173, 179
(App. 1986).

Business people have standing to challenge thditdgmality of an excise tax based on
imports where the addition of the tax increasesctst that business people must pay for
goods intended for resale to consumers. Innogeftainit, 2 FSM Intrm. 173, 180 (App.
1986).

Plaintiff's possessory interest in land is suffitito maintain standing to bring action for
damages wrought when a road was built across tite IBenjamin v. Kosrae, 3 FSM Intrm.
508, 511 (Kos. S. Ct. Tr. 1988).

When a public officer is requested to perform aydoandated by law which he feels would
violate the constitution, he has standing to appithe court for a declaratory judgment
declaring the statute unconstitutional. Siba gr&h, 4 FSM Intrm. 329, 334 (Kos. S. Ct. Tr.
1990).

A party has standing to sue when that party hasfecient stake or interest in an otherwise
justiciable controversy to obtain judicial resoduttiof that controversy. The implied
requirement that a party have standing should teegreted so as to implement the objectives
of the constitutional requirement that a case gpulie exist. In re Parcel No. 046-A-01, 6
FSM Intrm. 149, 153 (Pon. 1993).

A leasehold interest in land is a sufficient posseginterest to give a party standing to
maintain an action for trespass. In re Parcel0d6-A-01, 6 FSM Intrm. 149, 154 (Pon.
1993).

Private individuals lack standing to assert claongehalf of the public. When the state gov't
has certified ownership of land, and the traditideaders’ suit to have that land declared
public land failed, private individuals cannot mitbe same claim. Inre Parcel No. 046-A-01,
6 FSM Intrm. 149, 157 (Pon. 1993).

Noncitizen plaintiffs have standing to sue for p&ss if they have a leasehold interest in the
land. Ponape Enterprises Co. v. Soumei, 6 FSNhlr¢d1, 343 (Pon. 1994).

The FSM will not apply a Trust Territory rule orattonly the gov't had standing to challenge
title to land based Trust Territory Code provisibmsleny standing to private persons
challenging title to land under entirely separd&/FConstitutional provisions on citizenship,
especially since the authority for the Trust Tergtrule was derived from now deleted
language in an American legal encyclopedia. Eiseghéddams, 6 FSM Intrm. 365, 383-84
(Pon. 1994).

Section 7. The appellate division of the Supreme Court mayere\cases heard in the
national courts, and cases heard in state or tmeats if they require interpretation of this
Constitution, national law, or a treaty. If a stabnstitution permits, the appellate division of
the Supreme Court may review other cases on afmpealthe highest state court in which a
decision may be had.

Case annotations: APPEAL AND CERTIORARI



An appeal at the early stage of development of fiBhtial systems is a significant event
calling for relatively large expenditure of judigyaresources. In order to preserve and uphold
the legitimate right of parties to appropriate agpethe FSM Supreme Court must be vigilant
and exercise its inherent powers to avoid unnecgsspenditure of resources for premature
or unauthorized appeals. FSM v. Yal'Mad, 1 FSMnnt196, 197-98 (App. 1982).

FSM Appellate Rule 9's purpose is to permit a déden held in custody, or subjected to
conditions of release, to receive expedited reoéthat restriction of his freedom. There is
no suggestion in the rule nor in any other autloniticating that the gov. t is entitled to
appeal from the pretrial release of a defenda®M k. Yal'Mad, 1 FSM Intrm. 196, 198
(App. 1982).

Tardiness of the appellant in filing his brief, wito explanation offered in response to a
motion for dismissal or when the brief is submiftegnstitutes a ground for dismissal of an
appeal. FSM App. R. 31(a) & (c). Alaphonso v.FSMESM Intrm. 209, 229-30 (App.
1982).

In absence of express appellate division permigsi@ppear without supervision of an
attorney, the court will require all appellate Ielbgefs and other documents to be signed by
an attorney authorized to practice before the FSlgf&ne Court. Any appellate submissions
not so signed will be rejected. Alaphonso v. FSNESM Intrm. 209, 230 n.13 (App. 1982).

The Trust Territory High Court has the legitimategherity to issue writs of certiorari for
cases from the FSM Supreme Court; the Supreme Cannot disregard an opinion resulting
from such review. Jonas v. FSM, 1 FSM Intrm. 3225-29 (App. 1983).

A writ of certiorari is improvidently granted byehrrust Territory High Court unless a
decision of the FSM Supreme Court affects the twoli the Secretary of the Interior to fulfill
his responsibilities under Executive Order 1102&nas v. FSM, 1 FSM Intrm. 322, 329 n.1
(App. 1983).

A trial court may in its discretion permit a casgalving separate charges based upon the
same act to proceed to trial. However, the cduwtikl render a decision and enter a
conviction only on the more major of the crimesv@m beyond a reasonable doubt. After
appeal, if any, has been completed, and the grelaéege is reversed on appeal, the trial court
may then find it necessary to enter a judgmenhendsser charge. Laion v. FSM, 1 FSM
Intrm. 503, 529 (App. 1984).

Upon showing of excusable neglect or good causke, &Ka)(5)permits extension of time for
filing notice of appeal, upon motion made within®ys after expiration of the 42 days
prescribed in Rule 4(a)(1). Jonas v. Mobil Oil Migesia, Inc., 2 FSM Intrm. 164, 166 (App.
1986).

Rule 26(b) provides for enlargement of time forrdpmost acts but explicitly excludes
enlargement of time to file notice of appeal. Aidaan grant no relief under Rule 26 for late
filing of a notice of appeal. Jonas v. Mobil Oiidvbnesia, Inc., 2 FSM Intrm. 164, 166

(App. 1986).

The interest protected by having exact time lingts preserving finality of judgments. Jonas
v. Mobil Oil Micronesia, Inc., 2 FSM Intrm. 164, @§App. 1986).



A court has no authority to grant enlargementroktio file notice of appeal pursuant to
motion filed after the maximum period of 72 day®nas v. Mobil Oil Micronesia, Inc., 2
FSM Intrm. 164, 166 (App. 1986).

Where a party on appeal challenges the intervemitime appeal of another party, and the
issue on the merits is decided in favor of thelelngling party, no harm is visited on the
challenging party by allowing the intervention, ahd court is not required to rule on the
propriety of that intervention. Innocenti v. Wdjr2 FSM Intrm. 173, 180 (App. 1986).

In a new nation in which the courts have not y&ldshed a comprehensive jurisprudence,
where an issue is one of first impression and nfd&mental importance to the new nation, the
court should not lightly impose sanctions upon Hicial who pushes such an issue to a final
court decision, and should make some allowancwiigful optimism in an appeal. Innocenti
v. Wainit, 2 FSM Intrm. 173, 188 (App. 1986).

Only attorneys admitted to practice before the FRMreme Court or trial counselors
supervised by an attorney admitted to practice appear before the FSM Supreme Court on
appeals from state court cases. Kephas v. Ko3ra8M Intrm. 248, 252 (App. 1987).

A delay of only two days in filing the appellatadirdoes not warrant dismissal of the appeal
when there is no showing of prejudice. Kephasasride, 3 FSM Intrm. 248, 253 (App.
1987).

Unexcused and extended delay in service of appsllanef after certification of the record
warrants dismissal of the appeal. Kephas v. K& &SM Intrm. 248, 254 (App. 1987).

Failure of the appellant to include a transcripthie record on an appeal based upon a claim
of insufficiency of evidence warrants dismissatieé appeal. Kephas v. Kosrae, 3 FSM
Intrm. 248, 254 (App. 1987).

That fee arrangements had not been made is not@aee in support of a motion to enlarge
time for filing appellees brief when the motiorfiled well after the brief was due and after
oral argument was held. Paul v. Celestine, 3 F&tknl. 572, 574 (App. 1987).

The appellate court, for good cause shown, may uapation enlarge the time prescribed by
the appellate rules or by its order for doing acty ar may permit an act to be done after the
expiration of such time. Kimoul v. FSM, 4 FSM imtr344, 345 (App. 1990).

FSM Appellate Rule 26(b) gives the appellate cburad discretion to enlarge time upon a
showing of good cause. Kimoul v. FSM, 4 FSM IntB44, 346 (App. 1990).

Under the FSM Appellate Rule 4(a)(1), a noticemdeal must be filed within 42 days after
entry of the judgment. Kimoul v. FSM, 4 FSM Intr844, 346 (App. 1990).

Where the delay was only ten days, no prejudidbga@ppellant has been suggested, the
appellant has not opposed the motion for extensidime and the court finds a substantial
public interest in having the position of the gmdhsidered in the criminal appeal, the court
may appropriately enlarge the time and permitfifitey of the government's brief. Kimoul v.
FSM, 4 FSM Intrm. 344, 346 (App. 1990).



The date of notice from the clerk that the recarceady, not the filing of the Certification of
Record, triggers the running of the due date cdgpellant's brief. Federated Shipping Co. v.
Ponape Transfer & Storage, 5 FSM Intrm. 89, 91 (A8§89).

Where an appellate court has held that a trialgudginder a clear and non-discretionary duty
to step aside from presiding over a case and ttigoper has a constitutional right to obtain
compliance with that duty, all documents issuedrdfie date of the appellate decision are
null and void and shall be expunged from the reeord the judge shall be enjoined from
taking any further action as a judge in the cdsischeit v. Santos, 5 FSM Intrm. 111, 113
(App. 1991).

When the language of an FSM appellate rule is peédehtical to a U.S.' counterpart, FSM
courts will look to the U.S. federal courts for dance in interpreting the rule. Jano v. King,
5 FSM Intrm. 326, 329 (App. 1992).

Conducting trials de novo and making findings @t fia normally the province of the trial
court and not of the appellate division, whicheénegrally unsuited for such inquiries. Moroni
v. Secretary of Resources & Dev., 6 FSM Intrm. 1138 (App. 1993).

It is within the court's discretion to dismiss gpeaal where the appellant has failed to file a
brief within the time prescribed when the appelias moved for dismissal. In deciding a
motion to dismiss an appeal under FSM AppellateeRBdlc), the court may consider, among
other things, the length of delay in filing briefgture of the reason for any filing delay;
evidence of prejudice to the opposing party; anérexof the delaying party's efforts to
correct procedural defects. Nakamura v. Bank cdr@(l), 6 FSM Intrm. 224, 227 (App.
1993).

Prejudice to an appellee may be shown by failur@cdppellant to file a notice of issues
presented and contents of the appendix as requirder FSM Appellate Rule 30(b).
Nakamura v. Bank of Guam (1), 6 FSM Intrm. 224, 22pp. 1993).

The service on opposing counsel of a signed aretidaipy of a brief filed with the appellate
division, although not explicitly stated in FSM Agdlate Rule 31(d), is a procedural
requirement of the FSM Supreme Court. NakamuBeawk of Guam (1), 6 FSM Intrm. 224,
228 (App. 1993).

The requirement under FSM Appellate Rule 30(a)nafgpendix is only waived at the court's
discretion and by court order. Nakamura v. Banioam (1), 6 FSM Intrm. 224, 228 (App.
1993).

Parties to an appeal must reference properly aatlglin their briefs the parts of the record
containing material in support of their argumeats] unless the court has waived an
appendix under Appellate Rule 30(f), referencesikkhbe to the appropriate pages of the
appendix. Nakamura v. Bank of Guam (I), 6 FSMnnt224, 228 (App. 1993).

Facts asserted to excuse the filing of an appédaét within the time prescribed must be
proved. Nakamura v. Bank of Guam (I), 6 FSM Int&®4, 228 (App. 1993).



FSM Appellate Rule 28(a)requires, among other thitigat arguments in an appellant's brief
be supported by citations to authority; failurgtovide such support will be deemed a waiver
by appellant of the claims being argued. McCaffrefSM Supreme Court, 6 FSM Intrm.
279, 283 (App. 1993).

Where the appellant at oral argument contendedatigaent of an interest in land was for an
indefinite term and the court inquired of the ajpg@lwhether the grant was perpetual or
forever the issue of whether a perpetual grantfaaan indefinite term was fairly before the
appellate court and could be decided by it evenghdhe issue had not ben briefed nor had
the appellee urged it. Nena v. Kosrae (ll), 6 FaNmM. 437, 439 (App. 1994).

The proper procedure, in accordance with Kosrate $a& and the FSM appellate rules, in
filing a notice of appeal from a decision of thedkae State Court is to file notice in both
Kosrae State Court and the FSM Supreme Court,reititle the trial division in Kosrae or
directly with the appellate division. Tafunsakdiosrae, 6 FSM Intrm. 467, 468 (App. 1994).

A properly filed notice of appeal transfers jurigghn from the trial court to the appellate
court. Election Commissioner v. Petewon, 6 FSMnin491, 498 (Chk. S. Ct. App. 1994).

An appellate court cannot hold a party in contefaptiolating a trial court's orders because
his actions were not a violation of the appellaiarts orders or done in the appellate court's
presence. Onopwiv. Aizawa, 6 FSM Intrm. 537, B3Bk. S. Ct. App. 1994).

For good cause shown, an appellate court may graahlargement of time for any act,
except notice of appeal or times set by statusglministrative appeals, including a petition
for rehearing. Nena v. Kosrae (lll), 6 FSM Intra64, 567 (App. 1994).

Decisions Reviewable

For an interlocutory appeal, FSM Appellate Rule &strbe read as requiring a prescribed
statement from the trial court. Lonno v. Trustritery (II), 1 FSM Intrm. 75, 77 (Kos.
1982).

The court will not issue a writ of certiorari toview the trial court's suppression of
defendant's confession in a case in which no asggts of error are furnished to the court,
although such decision effectively terminates thgecbecause the gov. t cannot continue its
prosecution without the confession, and althoughpymeal is available to the gov. t. Inre
Edward, 3 FSM Intrm. 285, 286-87 (App. 1987).

A petition for certiorari will not be granted ungess delineates the act or acts alleged to be in
error with sufficient particularity to demonstrateterial, harmful error. In re Edward, 3
FSM Intrm. 285, 288 (App. 1987).

There are no FSM statutory or constitutional priavis that expand or establish the grounds
for a writ of certiorari beyond its customary scope re Edward, 3 FSM Intrm. 285, 289
(App. 1987).

Generally, an appeal from a ruling of a trial judgéo be taken only after completion of all
trial proceedings, upon issuance of a final judgmémre Main, 4 FSM Intrm. 255, 257
(App. 1990).



The appellate division of the Supreme Court offB& may accept direct filing of a case and
an expedited briefing schedule may be establishezterthere is limited time available and
prompt resolution of the issues in the case isd#elty in the nat. | interest. Constitutional
Convention 1990 v. President, 4 FSM Intrm. 320, @R4p. 1990).

Although the FSM Supreme Court has the constitatipower to use its discretion to review
a case from a state trial court, generally, propspect for the state court requires that state
appeal rights be exhausted before the FSM Supresud @ould grant appellate review
especially when important state interests are irechl Damarlane v. Pohnpei Transp. Auth.,
5 FSM Intrm. 322, 324 (App. 1992).

Where it is unclear as to what rights a state twairt found the appellants had and the FSM
court is unequipped to define those rights, andnathe FSM appellate panel remains
unsatisfied that the due process issue was rased/palthough not determinative these are
additional factors militating against FSM Suprenwuf@, appellate division review of a state
trial court decision. Damarlane v. Pohnpei Tradggth., 5 FSM Intrm. 322, 325 (App.
1992).

Generally only final judgments or orders can beeabgd, but the appellate division may, at
its discretion, permit an appeal of an interlocytorder. The court, in exercising its
discretion should weigh the advantages and disadgas of an immediate appeal and
consider the appellant's likelihood of successtigefipanting permission. Jano v. King, 5
FSM Intrm. 326, 329 (App. 1992).

Where a court order takes no action concerningkestiieg injunction and states that it may
modify the injunction depending on the happeningetain events, that order does not come
within the provision of the rule allowing interlacuy appeals of orders granting, continuing,
modifying, or dissolving, or refusing to dissolvernodify an injunction. Damarlane v.
Pohnpei Transp. Auth., 5 FSM Intrm. 332, 334 (App92).

The right to appeal an interlocutory order whicfeetls an injunction is an exception to the
general rule that permits appeals only from firedidions. The exception reflects the
importance of prompt action when injunctions areiued since the threat of irreparable
harm is a prerequisite to injunctive relief. Dalaae v. Pohnpei Transp. Auth., 5 FSM Intrm.
332, 334 (App. 1992).

The well established general rule is that onlylfjpedgment decisions may be appealed. A
final decision generally is one which ends thgétion on the merits and leaves nothing for
the court to do but execute the judgment. In redehtion of Jano, 6 FSM Intrm. 23, 24
(App. 1993).

Certifications of extraditability are not final dsions of the trial court since the final
decision-making authority rests with the Secretdrigxternal Affairs. Therefore they are not
appealable. In re Extradition of Jano, 6 FSM Int23, 25 App. 1993).

Judicial review of a certification of extraditalyj although not appealable, is available to an
accused in custody by seeking a writ of habeasusorn re Extradition of Jano, 6 FSM
Intrm. 23, 25 (App. 1993).



Where the FSM statute governing extradition promeg silent on the appealability of
extradition proceedings and where the statute Bas borrowed from another jurisdiction
where extradition proceedings are not appealaldeptesumed that the meaning and
application of the statute is as it was interprdtedhe courts of the source. In re Extradition
of Jano, 6 FSM Intrm. 23, 25 (App. 1993).

An appeals court has no jurisdiction over a mofarmran injunction filed after final dismissal
of the appeal case. Damarlane v. Pohnpei Trangin. All), 6 FSM Intrm. 167, 168 (App.
1993).

In civil cases appeals may be taken from all faedisions of the Kosrae State Court. Finality
should be given practical rather than technicaktmiction, however, a summary judgment on
the issue of liability, is not final or appealabietil after the damage issue is resolved. Giving
the word "final" its ordinary meaning, a decisitiat does not entirely dispose of one claim of
a complaint containing four cannot be said to helfi Kosrae v. Melander, 6 FSM Intrm.

257, 259 (App. 1993).

Under the FSM Constitution the FSM Supreme Coust hesar cases on appeal from the
highest state court in which a decision may beihtht state's constitution permits it. The
Chuuk State Constitution permits such appeals, hliccivil cases, Chuuk statute provides
be made by certiorari. Gustaf v. Mori, 6 FSM Inti284, 285 (App. 1993).

Because a decision of a single justice in the dgieatlivision of the Chuuk State Supreme
Court may be reviewed by an appellate panel of#mee court it is not a final decision of the
highest state court in which a decision may be wduich it must be in order for the FSM
Supreme Court to hear it on appeal. Gustaf v. MbESM Intrm. 284, 285 (App. 1993).

Where summary judgment has been granted on the addiability, but the issue of damages
is still pending, the right to appeal has not besheven though 10 months have elapsed
because no final judgment has been entered ardktdwine for filing an appeal does not
begin to run until a final judgment has been entern€ihara Real Estate, Inc. v. Estate of
Nanpei (I1), 6 FSM Intrm. 354, 356 (Pon. 1994).

When an appeal from an administrative agency datisivolves issue of extreme time
sensitivity and of nat. | importance that ultimgtelould have to be decided by the appellate
division the court may allow a direct appeal to dippellate division. Robert v. Mori, 6 FSM
Intrm. 394, 397 (App. 1994).

The general rule is that appellate review of d toaurt is limited to final orders and
judgments. However, certain interlocutory ordesgiving injunctions, receivers and
receiverships, and interlocutory decrees determinghts and liabilities in admiralty cases,
are reviewable in the appellate division. In eximemal cases, the extraordinary writs of
mandamus or of prohibition may be issued to comddail court's decisions before final
judgment. Appellate review may also be grantednithe trial court has issued an order
pursuant to Appellate Rule 5(a). Etscheit v. AdaBnESM Intrm. 608, 610 (App. 1994).

"Direct" appeals to the appellate division haverblgaited to entire cases appealed from
administrative agencies decisions. Etscheit v./gle6 FSM Intrm. 608, 610 (App. 1994).



Civil case appeals to the FSM Supreme Court magken from final decisions of the
highest state courts in Yap and Pohnpei if the<esguire interpretation of the nat. |
constitution, nat. | law, or a treaty; and in otbases where appeals from final decisions of
the highest state courts are permitted under tmsi@otion of that state. A final decision is
one which leaves nothing open to further disputéwahich ends the litigation on the merits
leaving the trial court with no alternative buteecute judgment. Damarlane v. United
States, 7 FSM Intrm. 202, 203-04 (App. 1995).

A state appellate court opinion in response to tipes of state law certified to it by the FSM
Supreme Court trial division is not a final decis@nd therefore not reviewable by the FSM
Supreme Court appellate division. Damarlane viédhStates, 7 FSM Intrm. 202, 204 (App.
1995).

Standard of Review

A criminal sentence may be affirmed on appeal wdegview of the record reveals that the
sentence is appropriate. Malakai v. FSM, 1 FSinnB38, 338 (App. 1983).

In considering challenges that there was insufficevidence to justify the trial court's
findings that the defendant aided and abettedjsatiterefore criminally liable for the assaults
with dangerous weapons, to the FSM Supreme Corogrezes the obligation of its appellate
tribunal to review the evidence in the light mastdrable to the trial court's factual
determinations. The standard of review extendsfewences drawn from the evidence as
well. Engichy v. FSM, 1 FSM Intrm. 532, 545 (Ad284).

The standard of review is not whether the appetlatet is convinced beyond a reasonable
doubt but whether the court can conclude thatribe af fact could, acting reasonably, be
convinced beyond a reasonable doubt by the evidehash it had a right to believe and
accept as true. Engichy v. FSM, 1 FSM Intrm. 331 (App. 1984).

An appellate court should not overrule or set aaifiading of fact of a trial court where there
is credible evidence in the record to support fimaing. Engichy v. FSM, 1 FSM Intrm. 532,
556 (App. 1984).

The trial court's findings will be upheld so longthey rationally reflect evidence which is
reasonable and combines with other evidence t@ptescoherent, believable, overall
picture. Engichy v. FSM, 1 FSM Intrm. 532, 557 pA1984).

Normally the trial court fashions the remedies aadctions for failure of a party to comply
with discovery requirements. The exercise of tteé tourt's discretion should not be
disturbed by an appellate court absent a showiaigthie trial court's action has unfairly
resulted in substantial hardship and prejudiceparty. Engichy v. FSM, 1 FSM Intrm. 532,
558 (App. 1984).

The standard to be applied in reviewing a trialr€sdinding of intention to kill is not

whether the appellate court is convinced that thexg intention to kill but whether the
appellate court believes that the evidence wascserit to persuade a reasonable trier of fact
beyond a reasonable doubt of the intention to kiich v. FSM, 1 FSM Intrm. 566, 575-76
(App. 1984).



The trial court finding of recklessness is a firgdof fact which may not be set aside on
appeal unless it is clearly erroneous. FSM CivaZ&a)Ray v. Electrical Contracting Corp., 2
FSM Intrm. 21, 25 (App. 1985).

The appellate process contemplates that any issugltt before an appellate court will first
have been ruled upon by a trial judge. Loch v. F8MSM Intrm. 234, 236 (App. 1986).

An issue not presented to and ruled upon by thédaurt cannot properly come before the
appellate division for review. In the absencerobljection in the trial court the appellate
division will refuse to consider the issue. Loney¥SM, 3 FSM Intrm. 151, 154 (App. 1987).

A conviction for robbery is a finding which can grile reversed if the court's finding is
clearly erroneous. Loneyv. FSM, 3 FSM Intrm. 18535

The standard of review on appeal on the issueep$tifficiency of the evidence is very
limited only findings that are clearly erroneous t& set aside. Opet v. Mobil Oil
Micronesia, Inc., 3 FSM Intrm. 159, 165 (App. 1987)

Standard to be applied in reviewing a claim of fiisiency of evidence in a criminal
proceeding is whether the appellate court can caoiecihat the trier of fact could reasonably
have been convinced beyond a reasonable doubelgvtience which it had a right to
believe and accept as true. Runmar v. FSM, 3 R8ivhl 308, 315 (App. 1988).

The appellate court may notice error, even thougtproperly raised or preserved in the trial
court, where the error affects the substantialtsigih a minor under the particular
circumstances of a case. In re Juvenile, 4 FSNhInt61, 164 (App. 1989).

The general rule is that on appeal a party is bduynithe theory advanced in the trial court,
and cannot urge a ground for relief which was mesented there, particularly where the
party had ample opportunity to raise the issudkartrial court instead of presenting them for
the first time on appeal. Paul v. Celestine, 4 R8tvm. 205, 210 (App. 1990).

In reviewing a sentencing decision of a trial coart appellate court should follow the
standards generally applied in criminal appealbplging findings of fact supported by
credible evidence but overruling those legal rudimgth which the appellate court disagrees.
Tammed v. FSM, 4 FSM Intrm. 266, 274 (App. 1990).

Normally the trial court fashions the remedies aadctions for failure of a party to comply
with discovery requirements and the exercise otrilaécourt's discretion should not be
disturbed by an appellate court absent a showiaigthie trial court's action has unfairly
resulted in substantial hardship and prejudiceparty. Bernardo v. FSM, 4 FSM Intrm.
310, 313 (App. 1990).

For false evidence to lead to reversal of a coioncthere must be some reason to believe
that the trier of fact may have been misled andttiia may have contributed to the
conviction. Bernardo v. FSM, 4 FSM Intrm. 310, 324p. 1990).

An appeal from the decision of the trial judge nbayonly on the grounds of abuse of
discretion resulting from the justice exceedingstoaints imposed by the parole statute, Pub.



L. No. 5-24 (5th Cong., 1st Spec. Sess. 1987)médlv. FSM, 5 FSM Intrm. 32, 34 (App.
1991).

A defendant that has failed to raise and preséméssue has waived his right to object to the
admission of evidence, but when a plain error #ffacts the constitutional rights of the
defendant has occurred the court may notice tlog.eMoses v. FSM, 5 FSM Intrm. 156, 161
(App. 1991).

In a criminal case, the task of an appeals coud determine whether the trier of fact could
reasonably have been convinced of the charge beyoeasonable doubt by the evidence.
Tosie v. FSM, 5 FSM Intrm. 175, 178 (App. 1991).

The test on appeal is not whether the appellate aonvinced beyond a reasonable doubt,
but whether the trial court acting reasonably isviaced. Otto v. Kosrae, 5 FSM Intrm. 218,
222 (App. 1991).

Any error, defect, irregularity or variance whicbes not affect substantial rights shall be
disregarded. FSM Crim. R. 52(a). Otto v. Kos@ESM Intrm. 218, 222 (App. 1991).

An issue raised in closing argument at trial capioperly brought before the appellate court.
Otto v. Kosrae, 5 FSM Intrm. 218, 222 (App. 1991).

The standard of review on a question of the suficy of the evidence is whether it is clearly
erroneous. Senda v. Mid-Pac Constr. Co., 5 FSknli277, 280 (App. 1992).

In reviewing the sufficiency of evidence to warrantwiction, the issue is whether the
evidence, viewed in a light most favorable to tineihg, would justify a finder of fact, acting
reasonably, to conclude that guilt was establisgiesebnd a reasonable doubt. Welson v.
FSM, 5 FSM Intrm. 281, 285 (App. 1992).

In reviewing a criminal conviction on appeal thepaltate court need not go beyond the
standard of review in Engichy v. FSM, 1 FSM Int#82, to require that the test be whether
the trier of fact could reasonably conclude thatekidence is inconsistent with every
hypothesis of innocence. Jonah v. FSM, 5 FSM In8®8, 310-11 (App. 1992).

The appellate court will not decide a constitutiaesue if not raised below and because
unnecessary constitutional adjudication is to bmded. Jonah v. FSM, 5 FSM Intrm. 308,
313 (App. 1992).

In order to overturn the trial judge's denial ghation to recuse, the appellant must show an
abuse of discretion by the trial judge. The aeltourt will not merely substitute its
judgment for that of the trial judge. Jano v. KiBg-=SM Intrm. 326, 330 (App. 1992).

An abuse of discretion by the trial court occurewlits decision is clearly unreasonable,
arbitrary, or fanciful; or it is based on an errong conclusion of law; or the record contains
no evidence upon which the court could rationallydnbased its decision. Jano v. King, 5
FSM Intrm. 326, 330 (App. 1992).

An issue not raised at trial cannot be introduaedtie first time on appeal. Alfonso v. FSM,
5 FSM Intrm. 402, 404 (App. 1992).



The proper standard of appellate review for a arahconviction challenged for insufficiency
of evidence is whether the appellate panel, inidensmg the evidence in the light most
favorable to the trial court's findings of facttelenines that a reasonable trier of fact could be
convinced of the defendant's guilt beyond a redderdoubt. Alfons v. FSM, 5 FSM Intrm.
402, 405 (App. 1992).

The standard of review of a trial court's factuadlings is whether those findings are clearly
erroneous. The appeals court cannot substitugedtsnent for that of the trial judge but in
reviewing the findings it may examine all of thed®mnce in the record in determining
whether the trial court's factual findings are digarroneous, and if it is left with the definite
and firm conviction that a mistake has been conaahittith respect to the findings, it must
reject the findings as clearly erroneous. Kapashwurch of Latter Day Saints, 6 FSM Intrm.
56, 59 (App. 1992).

Clear error in key factual findings merits settagide conclusions of law and is one factor
indicating incorrect use of discretion. Kapas fau€h of Latter Day Saints, 6 FSM Intrm.
56, 60 (App. 1992).

Where no motion has been made to amend the corhptaime trial level and the issue was
not tried with the express or implied consent ef plarties the general rule is that one cannot
raise on appeal an issue not presented in thectiat. Nena v. Kosrae (1), 6 FSM Intrm.
251, 253-54 (App. 1993).

Where the trial court found no negligence and thy@eal court upon review of the record does
not find the trial court's factual findings to Hearly erroneous the trial court's dismissal of
the negligence claim will be affrmed. Nenav. Kaes(l), 6 FSM Intrm. 251, 254 (App.
1993).

Where the trial court's finding that damages wextepnoven at trial is not clearly erroneous
the appellate court will not remand to the trialiddor further presentation of evidence on
that issue. Wito Clan v. United Church of Chr&sESM Intrm. 291, 292 (App. 1993).

Although, ordinarily, an issue must be raised atttfal level for it to be preserved for appeal,
whether a court has subject matter jurisdictioansssue that may be raised at any time.
Hartman v. FSM, 6 FSM Intrm. 293, 296 (App. 1993).

In determining whether a trial court's findings alearly erroneous, an appellate court must
construe the evidence in the light most favorablhe appellee. A finding is clearly
erroneous when the reviewing court on the entirdesce is left with the definite and firm
conviction that a mistake has been committed. t@we Kosrae, 6 FSM Intrm. 307, 309
(App. 1993).

The fashioning of remedies and sanctions for ayjsafidilure to comply with discovery
requirements is a matter within the trial court&ctetion and should not be disturbed by an
appellate court absent a showing that the triafttaction has unfairly resulted in substantial
hardship and prejudice to a party. Nakamura vkBdrGuam (11), 6 FSM Intrm. 345, 349
(App. 1994).



If a judge does not specifically rely on the obgetto evidence, the appellate court must
presume that he did not rely on that evidence herkfore that any error in admitting the
evidence did not result in substantial hardshiprejudice to a party. Nakamura v. Bank of
Guam (Il), 6 FSM Intrm. 345, 349 (App. 1994).

An appellate court should not set aside a triattotinding of fact where there is credible
evidence in the record to support that finding.e Titnal court, unlike the appellate court, had
the opportunity to view the witnesses and the maohtheir testimony. Nakamura v. Bank
of Guam (Il), 6 FSM Intrm. 345, 349 (App. 1994).

A claim that a trial court's decision did not adsdrall the issues raised is not a basis for
remand as long as the trial judge made a findinguoh essential facts as provide a basis for
the decision. The test as to the adequacy ofitlkdenfs is whether they are sufficiently
comprehensive and pertinent to the issue to fobasss for the decision. Nakamura v. Bank
of Guam (Il), 6 FSM Intrm. 345, 349 (App. 1994).

It is not an abuse of the trial court's discrefimna trial court to admit testimony that is
inconsistent with that witness's answer to an ingatory. Admissions made in
interrogatories are not binding and the answerargypmay introduce other evidence on the
subject of the admissions at trial. Contradictibatveen a party's answers to interrogatories
and court testimony go to the weight and credipdit the testimony, not to its admissibility.
Conflicting testimony may be admitted, and ithie tesponsibility of the finder of fact to
weigh all the answers and resolve the conflictkdsaura v. Bank of Guam (ll), 6 FSM

Intrm. 345, 350 (App. 1994).

Where a party at trial claims surprise, and thggudffers that party a chance to cure any
prejudice this might have caused and they makéattieeal choice to decline the opportunity
it is a tactical choice the party must live withdaa not a basis for reversal. Nakamura v.
Bank of Guam (ll), 6 FSM Intrm. 345, 351-52 (ApR94).

Where there is no indication that the trial coefted on certain evidence the presumption is
there was no such reliance, and any error in msisgion is not prejudicial. Nakamura v.
Bank of Guam (ll), 6 FSM Intrm. 345, 351 (App. 1994

Where a trial court's decision does not stateitlraiched any conclusion about a certain
disputed fact the appellate court may presumeithas not a basis for the trial court's
decision. Nakamura v. Bank of Guam (ll), 6 FSMrmt345, 352 (App. 1994).

Appeals of Rule 11 sanctions are reviewed undebaise of discretion standard. Berman v.
Kolonia Town, 6 FSM Intrm. 433, 436 (App. 1994).

The standard of review of a trial court's rulingamotion for relief from judgment is
whether the trial court has abused its discreti®anda v. Mid-Pacific Constr. Co., 6 FSM
Intrm. 440, 445 (App. 1994).

Whether the lower court erred by issuing a prelamyninjunction that did not require the
return of funds obtained in violation of a TRO ihx&s a trial court's exercise of discretion
and is reviewed using an abuse of discretion standanopwi v. Aizawa, 6 FSM Intrm. 537,
539 (Chk. S. Ct. App. 1994).



The standard of review for an appeal from the taision's determination of an
administrative agency appeal is whether the findihtipe trial division was justified by
substantial evidence of record. FSM v. Moroni, SVFIntrm. 575, 577 (App. 1994).

An issue not presented to and ruled upon by thédourt cannot properly come before the
appellate division for review. FSM v. Moroni, 6 MSntrm. 575, 579 (App. 1994).

Factual determinations of a trial court, such asappropriate size and period for an award of
child support, will be overturned on appeal onlthi¢ findings of the trial court are clearly
erroneous. Youngstrom v. Youngstrom, 7 FSM In®r.36 (App. 1995).

A court must deny a motion for summary judgmeneaslthe court, viewing the facts
presented and the inferences made in the light fawstable to the non-moving party, finds
there is no genuine issue as to any material flots if the appellants can show there was a
genuine issue of material fact then the trial cewstimmary judgment must be reversed.
Luzama v. Pohnpei Enterprises Co., 7 FSM Intrm 480(App. 1995).

Rehearing

Where the points of law and fact referred to iretitpn for rehearing were not overlooked or
misapprehended in the previous consideration oafipeal the petition will be denied. Carlos
v. FSM, 4 FSM Intrm. 32, 33 (App. 1989).

Where appellants request a rehearing on the grahatlg is no longer equitable that the
judgment have prospective application, and nettierappellate order of dismissal nor the
judgment in the state court had by their terms@ogpective application the motion will be
denied. Damarlane v. Pohnpei Transp. Auth. (S8 Intrm. 166, 167 (App. 1993).

After an appellate court has issued its opinianaly grant a petition for a rehearing if it has
overlooked or misapprehended points of law or f&aztdinarily, such petitions are summarily
denied. Nena v. Kosrae (II), 6 FSM Intrm. 437, 48Bp. 1994).

A motion for reconsideration of denial of rehearwigl be considered as a second petition for
rehearing, and as such it cannot be granted isarlee court has overlooked or
misapprehended points of law or fact. Nena v. Kegfll), 6 FSM Intrm. 564, 567 (App.
1994).

A court has the power to enlarge the time to metifor rehearing and to modify an erroneous
decision although the time for rehearing has expiamd sometimes may consider petitions
for rehearing filed even after rehearing has besmedi. Nena v. Kosrae (Ill), 6 FSM Intrm.
564, 567-68 (App. 1994).

Stay

A stay is normally granted only where the couptessuaded as to the probability of ultimate
success of the movant. Inre Raitoun, 1 FSM In§62, 563 (App. 1984).

In determining whether to grant a stay, a singleefipte judge, acting alone, must consider
whether it is more likely than not that the petto would be able to persuade a full appellate
panel as to the soundness of his legal positiortlatdhere are such special circumstances



that the trial court should be mandated to modgyconduct of the trial. In re Raitoun, 1
FSM Intrm. 561, 563 (App. 1984).

In weighing the possibility of success of an apgtiien for a writ of mandamus on grounds
that one public defender's conflict should be inedub all lawyers in the Public Defender's
office, when the original disqualification is basgabn a conflict of the attorney's loyalties
because of his familial relationship with the wictibut no issue of confidentiality is raised,
and only the issue of loyalty is present, but nowghg is made that the other lawyers could
not give full loyalty to the client; there existe substantial possibility of an appellate court
granting the writ and a stay of proceedings pendorgsideration of the application should
not be granted. Office of the Public Defender nallDivision, 4 FSM Intrm. 252, 254 (App.
1990).

Under FSM Appellate Rule 27(c) a motion for a sthproceedings pending consideration of
a motion for a writ of mandamus to require a toalirt to appoint a lawyer other than the
Public Defender is denied where there: 1) is netauttial possibility that a full panel would
grant the writ, 2) is no showing of irreparablerhaf the stay is denied, and 3) are no equities
presented in favor a stay. Office of the Publié¢edéer v. Trial Division, 4 FSM Intrm. 252,
255 (App. 1990).

Where the record fails to reflect that the funcsiarh the judiciary have been prevented or
substantially impaired by the financial managenaamt fiscal powers exercised by the
Secretary of Finance, the judiciary has not begmided of its essential role and
constitutional independence. Mackenzie v. TuuthS™ Intrm. 78, 84 (Pon. 1991).

The Constitution mandates that the Chief Justiceuteymay govern the admission to practice
of attorneys, but a rule which differentiates bedaw&SM citizens and noncitizens inherently
relates to the regulation of immigration and foreiglations which are powers expressly
delegated to the other two branches of gov. t.mderv. Pohnpei, 5 FSM Intrm. 303, 305
(Pon. 1992).

The Chief Justice has the constitutional authddtgnake rules for the appointment of special
judges, and Congress has the constitutional atyltoramend them. Congress has provided
the Chief Justice with the statutory authority ppaint temporary justices. Where Congress
has acted pursuant to its constitutional authdoitgrovide statutory authority to the court, the
court need not have exercised its concurrent ridkimg authority. Jano v. King, 5 FSM
Intrm. 326, 331 (App. 1992).

Congress and the President respectively have thergo regulate immigration and conduct
foreign affairs while the Chief Justice may makieswyoverning the admission of attorneys.
Therefore a rule of admission that treats aliereqjually promulgated by the Chief Justice
implicates powers expressly delegated to otherdwes Berman v. FSM Supreme Court (1),
5 FSM Intrm. 364, 366 (Pon. 1992).

Without a rational valid basis for the rule limgithe number of times an alien may take the
bar exam it will be held unconstitutional evertviould be constitutional if the regulation
were made by Congress or the President. BermB8M. Supreme Court (I), 5 FSM Intrm.
364, 367 (Pon. 1992).



When an appellant has applied to the appellatsidivifor a stay it normally will be
considered by all justices of the appellate divisiout in exceptional cases application may
be made to and considered by a single justice. pblaer of the appellate division or a single
justice thereof to stay proceedings during the pany of an appeal is not limited by the
Rules of Civil Procedure. Pohnpei v. Ponape Cogxir, 6 FSM Intrm. 221, 222 (App.
1993).

The purpose of requiring a supersedeas bond fiaydssto protect the interests of the
appellees. A bond protects the appellees by pimyid fund out of which it may be paid if
the money judgment is affirmed, and it meets thecems of the appellee that the appellant
might flee the jurisdiction or conceal or dissipagsets so as to render itself judgment-proof.
The latter concerns are not present when the apeédl a state. Pohnpei v. Ponape Constr.
Co., 6 FSM Intrm. 221, 223 (App. 1993).

A court may modify an injunction to preserve thatss quo during the pendency of an
appeal. Ponape Enterprises Co. v. Luzama, 6 F&.I1274, 276-77 (Pon. 1993).

While a supersedeas bond is a prerequisite toiggaatstay from a money judgment, no such
bond is required in order to obtain a modificatadran injunction pending appeal. It may be
granted upon such terms as to bond or otherwitigeasourt considers for the security of the
adverse party's rights. Ponape Enterprises Qaizaama, 6 FSM Intrm. 274, 277 (Pon.
1993).

The criteria for granting a stay pending appealeunriRule 62 are: 1) whether the appellant has
shown that without the stay he will be irreparafidymed; 2) whether issuance of the stay
would substantially harm other parties interestethe proceedings; 3) whether the public
interest would be served by granting a stay; andh®Bther the appellant has made a strong
showing that he is likely to prevail on the meadfdhe appeal. Ponape Enterprises Co. v.
Luzama, 6 FSM Intrm. 274, 277-78 (Pon. 1993).

When summary judgment is granted enjoining trespgsarmers, removing the farmers
from the land while their appeal is pending miglirensubstantially alter the status quo than
a stay allowing them to remain on the land. Portaperprises Co. v. Luzama, 6 FSM Intrm.
276, 278 (Pon. 1993).

A stay on appeal may be granted even when the m@arty has less than a 50% chance of
success if the question is a difficult one, orssue of first impression about which
respectable minds might differ. Ponape Enterpi@&®sv. Luzama, 6 FSM Intrm. 274, 279
(Pon. 1993).

An appellant may apply to the trial division fostay of judgment. If the stay is denied by the
trial division he may apply to the appellate diwisi If the stay is granted and its terms seem
onerous, the petitioner may apply to the appetatision for a modification of the stay, and
may also request an expedited briefing scheduband&v. Trial Division, 6 FSM Intrm. 336,
338 (App. 1994).

The FSM Code provision authorizing the general peweé the Supreme Court gives the
court the authority to grant a stay of proceedingsne case pending the outcome of another
case which addresses the same or similar issu@spP Enterprises Co. v. Bergen, 6 FSM
Intrm. 411, 414 (Pon. 1994).



Factors for a court to consider in determining liether should exercise its discretion to grant
a stay of proceedings in one case pending the m&ad another case which addresses the
same or similar issues include whether judiciaheooy will be furthered by a stay because
the cases on appeal may have claim or issue preeleect on the case to be stayed; the
balance of the competing interests; the orderlyiadtnation of justice and whether the case
is one of great public importance. Ponape EnteegrCo. v. Bergen, 6 FSM Intrm. 411, 414
(Pon. 1994).

A stay should be granted in one case pending ttemme of another case on appeal which
addresses the same or similar issues, when itieimterests of avoiding the waste of
judicial resources, managing the court's calersfaring the parties unnecessary litigation
efforts, and avoiding inconsistent or confusingcoutes, especially if granting the stay will
not adversely affect the parties opposing the i@y substantial extent because they are
also parties to the other case on appeal. Ponaieedtses Co. v. Bergen, 6 FSM Intrm. 411,
415-16 (Pon. 1994).

Because speedy and final resolution of questiagarding the constitutional roles of the state
and nat'l gov'ts will avoid unnecessary conflictl gossible jurisdictional tension between the
state and nat'l courts, it is proper to stay amoaf abstention pending appeal in such cases.
Pohnpei v. MV Hai Hsiang #36 (11), 6 FSM Intrm.4@®05 (Pon. 1994).

The rule requiring a supersedeas bond to be pbstede a stay may granted pending appeal
is applicable only to appeals from money judgmemshnpei v. MV Hai Hsiang #36 (Il), 6
FSM Intrm. 604, 605 (Pon. 1994).

Section 8. When a case in a state or local court involveshstantial question requiring
the interpretation of the Constitution, nationaV|@r a treaty, on application of a party or on
its own motion the court shall certify the questiorihe appellate division of the Supreme
Court. The appellate division of the Supreme Cmay decide the case or remand it for
further proceedings.

Case annotations: Certification of Issues

Pursuant to art. XI, 8 8 of the FSM Constitutiorstae court receiving a proper motion is
required to certify any substantial constitutiogaéstion to the Appellate Division of the
Supreme Court for proper disposition. Koike v. &wo# Rock Products Co., 1 FSM Intrm.
496, 501 (Pon. 1984).

Art. XI, 8§ 8 of the Constitution, providing for $éacourt certification of issues of nat'l law,
gives the FSM Supreme Court appellate divisionlzeraiool to oversee the development of
nat'l law jurisprudence, but also provides theaptf remand so that the state court may
address issues of nat'l law. Bernard's RetaileSqoWholesale v. Johnny, 4 FSM Intrm. 33,
35 (App. 1989).

Under normal circumstances, the decision as tolvenébd decide or remand a question
certified under art. Xl, 8§ 8 of the ConstitutionlMae made only by the constitutionally
appointed justices of the FSM Supreme Court, witltonvening a third judge and without
oral argument. Bernard's Retail Store & Wholesaldohnny, 4 FSM Intrm. 33, 35 (App.
1989).



Unless definite articulable reasons to the contagyear, questions certified under art. XI, § 8
of the Constitution normally will be remanded te state court. Bernard's Retail Store &
Wholesale v. Johnny, 4 FSM Intrm. 33, 35 (App. 1989

Where the issues certified to the FSM Supreme CGunuat state court under art. XI, § 8 of the
FSM Constitution are narrowly framed and not capalblvarying solutions, and it appears
that a greater service may be provided by simpspnaning the questions posed by the state
court, the FSM Supreme Court will not remand th#ifoeed questions to the state court.
Bernard's Retail Store & Wholesale v. Johnny, MA&rm. 33, 35 (App. 1989).

Certified questions are decided by those constitally appointed justices who are not
disqualified. Etscheit v. Adams, 6 FSM Intrm. 6689 (App. 1994).

The Constitution provides that the FSM Supreme Cappellate Division may decide
guestions certified from state and local courts,fram the FSM Supreme Court Trial
Division. Etscheit v. Adams, 6 FSM Intrm. 608, GApp. 1994).

Certification is normally granted by the court thall be applying the guidance sought to its
decision, not yet made, not by the court thatdgiested to hear the certified question.
Etscheit v. Adams, 6 FSM Intrm. 608, 610 (App. 1994

Abstention and Certification

As the Ponape District Court bears the closestwbce to the state court system
contemplated by the Constitution, it is appropriaterovide the District Court an opportunity
to render an opinion on local issues. In re Nahnsd=SM Intrm. 97, 97 (Pon. 1982).

State courts, rather than nat'l courts, should atlymesolve probate and inheritance issues
especially where interests in land are at issnge Nahnsen, 1 FSM Intrm. 97, 97 (Pon.
1982).

It would be contrary to the desire of the framdrthe Constitution that local officials retain
control over local matters if the FSM Supreme Cauete to relinquish jurisdiction over
issues involving local and state powers to the fTTesritory High Court, which is the least
local tribunal now existing in the Trust Territorin re Nahnsen, 1 FSM Intrm. 97, 110 (Pon.
1982).

The Ponape District Court, although not grantegsgliction over land matters, may be given
the opportunity to hear certified questions from BEEM Supreme Court on issues in a
probate case involving land in order to furtherititent of the framers that local decision-
makers play a part in decisions of a local natdnere Nahnsen, 1 FSM Intrm. 97, 110-12
(Pon. 1982).

Even though the requirements for pendent jurisoiicéire met in a case, a nat'l court has
discretion to decline to exercise jurisdiction ogtate claims. This determination should turn
on considerations of judicial economy, conveniesute fairness to litigants and should be
instructed by a desire of the federal or nat'l ttmavoid needless decisions of state law.
Ponape Chamber of Commerce v. Nett, 1 FSM Intrr, 387 (Pon. 1984).



Where a Public Land Authority has erred procedyy#llit there is no suggestion of bad faith
or substantive violations by the Authority, the FSMpreme Court may appropriately employ
the doctrine of primary jurisdiction to remand theblic land issue to the Authority for its
decision. Etpison v. Perman, 1 FSM Intrm. 405, é28n. 1984).

A reasoned request by a state that the FSM Sup@amue abstain from deciding a particular
issue should be granted unless the opposing pstapleshes that the benefits of abstention in
terms of federalism and judicial harmony, and resfm state sovereignty, would be
substantially outweighed by delay, harm or injusti®anuelo v. Pohnpei (1), 2 FSM Intrm.
150, 156 (Pon. 1986).

Where neither land, inheritance nor any other @luoterest of the state is involved; where
the state has developed no extensive administragigaratus or practical knowledge relating
to the state issue with which a state court woeldnore familiar; where the state issue is not,
strictly speaking, constitutional; and where tregeshas tendered the issue to the FSM
Supreme Court and no party has requested abstetitRSM Supreme Court should decide
the issue rather than abstaining in favor of thgestourt. Panuelo v. Pohnpei (1), 2 FSM
Intrm. 150, 157-59 (Pon. 1986).

Where litigation in which a state of the FSM isedahdant involves an issue concerning the
meaning of a provision of the state Constitutiord the parties in that litigation request that
the issue of the meaning of the provision be ¢edifo the supreme court of the state, it is an
appropriate exercise of the inherent powers ofFtB®l Supreme Court to devise a procedure
for tendering the issue to the state supreme cenithng as the state court approves. Panuelo
v. Pohnpei (Ill), 2 FSM Intrm. 244, 246 (Pon. 1986)

Abstention in favor of state court jurisdictionimgappropriate in a case which concerns
leasehold of a dock facility, raises issues of hadmmercial import, and was filed almost
two years ago during which time several opinionsewendered. Federated Shipping Co. v.
Ponape Transfer & Storage (l1l), 3 FSM Intrm. 2860-61 (Pon. 1987).

The factors to be considered in the decision atmether the FSM Supreme Court should
certify an issue to the state supreme court inclpdssible harm to the party seeking relief;
the likelihood of significant delay; and the objeos raised by the opposing party. Hadley v.
Kolonia Town, 3 FSM Intrm. 101, 103 (Pon. 1987).

Certification of appropriate issues to the Pohishgireme Court appellate division by the
FSM Supreme Court is consistent with the interachietween state and nat'l courts, as
contemplated by the FSM Const. art. XI, 88 7, 8,4l as interpreted in earlier case law.
Hadley v. Kolonia Town, 3 FSM Intrm. 101, 103-04(P1987).

The FSM Supreme Court has earlier explained theétdnnterests of judicial harmony and
out of respect for state sovereignty, it is an appate exercise of the FSM Supreme Court's
inherent powers to devise a procedure for tendestiaig constitutional issues to the state
courts, so long as the state court approves. Madl€olonia Town, 3 FSM Intrm. 101, 104
(Pon. 1987).

The FSM Supreme Court trial division is requiredigzide all nat. | law issues presented to
it. Certification to state court is only proper &iate or local law issues. Edwards v. Pohnpei,
3 FSM Intrm. 350, 354 (Pon. 1988).



Determination as to whether a statute is a statabil law must be made on a statute-by-
statute or a section-by-section basis. Edwar@®ofinpei, 3 FSM Intrm. 350, 355 (Pon.
1988).

As a general rule the FSM Supreme Court trial diviss obliged to exercise its jurisdiction
and may not abstain simply because unsettled isdistate law are presented. Edwards v.
Pohnpei, 3 FSM Intrm. 350, 360 (Pon. 1988).

The FSM Constitution, art. XI, § 8, as well as gaherinciples of federalism and
considerations of judicial harmony, give the FSMp@me Court power to certify state law
issues to state courts. Edwards v. Pohnpei, 3 F@h. 350, 361 (Pon. 1988).

Considerations of federalism and state sovereigragte a presumption in litigation when a
state is defendant in an action for money damdg®satrequest by the state defendant for
certification to state court of unresolved and gigant issues of state law will be granted.
Edwards v. Pohnpei, 3 FSM Intrm. 350, 362 (Pon8})98

While the FSM Supreme Court may certify legal issumea case before it to the highest state
court, questions which require application of lawdcts may not be certified. Edwards v.
Pohnpei, 3 FSM Intrm. 350, 363 (Pon. 1988).

Certification of issues to other courts typicaluses delay and increases the cost of litigation
and therefore should be employed only for unsetdgdl issues. Edwards v. Pohnpei, 3 FSM
Intrm. 350, 363 (Pon. 1988).

FSM Supreme Court's trial division does not logesgliction over a case merely because land
issues are involved, but if such issues are predenertification procedures may be
employed to avoid encroachment upon state decrsi@king prerogatives. Bank of Guam v.
Semes, 3 FSM Intrm. 370, 381 (Pon. 1988).

Because the interest of developing a dynamic arldreasoned body of Micronesian
jurisprudence, is best served when all courts tiaedenefit of one another's opinions to
consider and question; when the litigants are peiparties the FSM Supreme Court normally
should attempt to resolve all issues presentedh eden matters of state law are involved.
Federated Shipping Co. v. Ponape Transfer & Sto€g, 4 FSM Intrm. 3, 13 (Pon. 1989).

Art. XI, 8§ 8 of the Constitution, providing for $éacourt certification of issues of nat'l law,
gives the FSM Supreme Court appellate divisionlzeraiool to oversee the development of
nat'l law jurisprudence, but also provides theaptf remand so that the state court may
address issues of nat'l law. Bernard's RetaileSqoWholesale v. Johnny, 4 FSM Intrm. 33,
35 (App. 1989).

Where the issues certified to the FSM Supreme CGonuat state court under art. XI, § 8 of the
FSM Constitution are narrowly framed and not capalblvarying solutions, and it appears
that a greater service may be provided by simpspnaning the questions posed by the state
court, the FSM Supreme Court will not remand theifoeed questions to the state court.
Bernard's Retail Store & Wholesale v. Johnny, MA&rm. 33, 35 (App. 1989).



A cautious, reasoned use of the doctrine of alisterg not a violation of the FSM Supreme
Court's duty to exercise diversity jurisdiction,adrthe litigants' constitutional rights, under
art. Xl, 8 6(b) of the FSM Constitution. Ponaparsfer & Storage, Inc. v. Federated
Shipping Co., 4 FSM Intrm. 37, 39 (Pon. 1989).

The FSM Supreme Court may and should abstain ase where land use rights are at issue,
where the state is attempting to develop a cohg@a@ity concerning the disposition of public
lands, where there is a similar litigation alrepeyding in state court, where the state
requests abstention as defendant in an action whaghexpose it to monetary damages,
where Congress has not asserted any nat. | irdespsth may be affected by the outcome of
the litigation, and where abstention will not reésaldelay or injustice to the parties. Ponape
Transfer & Storage, Inc. v. Federated Shipping €6&SM Intrm. 37, 39 (Pon. 1989).

While the FSM Constitution provides initial accésshe FSM Supreme Court for any party
in art. XI, 8 6(b) litigation, the court may, hagifamiliarized itself with the issues, invoke the
doctrine of abstention and permit the case to mdae a state court, since the power to grant
abstention is inherent in the jurisdiction of tHf&NF Supreme Court, and nothing in the FSM
Constitution precludes the court from abstainingases which fall within its jurisdiction
under art. XI, 8 6(b). Ponape Transfer & Stordge, v. Federated Shipping Co., 4 FSM
Intrm. 37, 42-43 (Pon. 1989).

Abstention by nat'l courts is desirable in a cdfecting state efforts to establish a coherent
policy concerning how private persons may obtaghts to use land currently held by the
state gov't. FSM 4 Intrm. 037-047Ponape Transf&@t&rage, Inc. v. Federated Shipping Co.,
4 FSM Intrm. 37, 44 (Pon. 1989).

In a case brought before the FSM Supreme Courtesianrilar litigating involving the same
parties and issues is already pending before @ stafrt, and a decision by the state court in
the litigation would resolve all controversies agadhe parties, the risk of costly, duplicative
litigation is one factor to be considered by thél mwaurt in determining whether to abstain.
Ponape Transfer & Storage, Inc. v. Federated $tgppo., 4 FSM Intrm. 37, 44 (Pon.
1989).

Although foreign and interstate commerce and shigppivolve profound nat'l interests,
where Congress has not seen fit to assert theseats and there is no nat'l regulation or law
to enforce, the fact that a case affects interstateforeign commerce and shipping is not
sufficient to deny abstention if other strong grdsifior abstention exist. Ponape Transfer &
Storage, Inc. v. Federated Shipping Co., 4 FSMrin87, 47 (Pon. 1989).

There are no statutory or constitutional obligagiavhich require the FSM Supreme Court to
abstain or certify questions merely because ueskttiatters of state law are at issue. Pryor v.
Moses, 4 FSM Intrm. 138, 141 (Pon. 1989).

The choice of whether to abstain from a decisiooentify questions is one that lies wholly
within the discretion of the FSM Supreme Court, #reljudge must not undertake that
decision lightly. Pryor v. Moses, 4 FSM Intrm. 1381 (Pon. 1989).

The list of areas in which the FSM Supreme Coulitaginsider it appropriate to liberally
defer to state courts must be open and flexibkpareding to the particular state of legal and
social development in Micronesia, and when issogmrtant to Micronesians become the



focus of concerted state efforts to establish @@ttt body of law, the FSM Supreme Court
will take those developments into account in eviithgarequests for certification or
abstention. Pryor v. Moses, 4 FSM Intrm. 138, (B@n. 1989).

Where two private parties are involved, specialsoderations of state sovereignty are not as
weighty in considering requests for abstentionestification, and the FSM Supreme Court
normally should attempt to resolve all issues presg even when matters of state law are
involved. Pryor v. Moses, 4 FSM Intrm. 138, 148r{P1989).

Requiring the FSM Supreme Court to abstain fromdieg virtually all state law matters of
first impression would not be in the interestshaf éfficient administration of justice, and
would not be consistent with the jurisdictional yissons of the FSM Constitution. Pryor v.
Moses, 4 FSM Intrm. 138, 143 (Pon. 1989).

Because it is appropriate to seek to develop legaldards through careful consideration of
every individual case and all its attendant faictsertify questions of law in a factual vacuum
as a regular and frequent practice ill serves thegry purpose of the courts to address the
justice of each separate case. Pryor v. MoseSM Irtrm. 138, 144-45 (Pon. 1989).

In a case where there is no state party and nesssuand or other matters crucial to state
interests for which the state is actively develggpolicy and law, the healthy and efficient
administration of justice demands that the FSM 8pnar Court fulfill its duty to exercise
jurisdiction and refuse to abstain or certify issu@ryor v. Moses, 4 FSM Intrm. 138, 145
(Pon. 1989).

The FSM Supreme Court will abstain from a claimriezovery of taxes where the defendant
state requests abstention, the claim is for mopetdief, and the state has endeavored to
develop a body of law in the areas of excise taxessovereign immunity. Gimnang v. Yap,
4 FSM Intrm. 212, 214 (Yap 1990).

On a claim for declaratory relief from an unconsgtdnal excise tax, the FSM Supreme Court
trial division will not abstain, where the issuauttblater be certified to the FSM Supreme
Court appellate division and result in delay, whieetrial court has already retained the case
longer than contemplated, where the issue is ndyrpesed and not capable of varying
resolutions, and where it appears that a greateiceanay be provided by deciding the issue.
Gimnang v. Yap, 4 FSM Intrm. 212, 214 (Yap 1990).

It is not appropriate to abstain from decidingairuol for injunctive relief where it is
undisputed that the court has jurisdiction and whbe interests of time can be of pressing
importance. Gimnang v. Yap, 4 FSM Intrm. 212, 2Y4 1990).

The nat'l courts, in carrying out their judiciasp@nsibilities, do have inherent power to
certify issues, or to abstain partially or comgleteom exercising jurisdiction in a particular
issue or to exercise jurisdiction over part orodlh case. Gimnang v. Yap, 5 FSM Intrm. 13,
19 (App. 1991).

A nat'l court ordinarily should refrain from deandj a case in which state action is challenged
as violating the federal constitution, if unsettipeestions of state law may be dispositive and
obviate the need for the constitutional determomatiGimnang v. Yap, 5 FSM Intrm. 13, 21
(App. 1991).



A nat'l court may not abstain from exercising ibgstitutional jurisdiction when it is directly
faced with a constitutional issue and surely mayenabstain completely from exercising
jurisdiction in a case where there remains to Belved a substantial issue under the nat. |
constitution. Gimnang v. Yap, 5 FSM Intrm. 13,(2pp. 1991).

In a case arising under nat'l law there is an eajestrong presumption against full
abstention, and there is a serious question whéikdrial division of a nat'l court may ever
certify a question of nat'l law to a state courtdecision unless it can reasonably be expected
that the particular claim can be resolved entitetpugh the application of state law.
Damarlane v. Pohnpei Transp. Auth., 5 FSM IntritA,667C (Pon. 1991).

When there are identifiable, particularly strongtstinterests, such as questions concerning
the ownership of land or where there are monetaigns against the state or its agencies, the
nat'l courts should exercise restraint, and lodk wympathy upon a state request for
abstention. Damarlane v. Pohnpei Transp. AutkSB! Intrm. 67A, 67D (Pon. 1991).

Although it may be appropriate to defer to statertoothe resolution of land related state law
issues, abstention and certification of issues Ishoot be allowed to thwart the more
fundamental goal and obligation of the judicialteys to render just decisions in a speedy
fashion at a minimum of costs to litigants and stycalike. Therefore a reasonable balance
must be sought between responsiveness to statestgend the obligation of the nat'l courts
to carry out their own jurisdictional responsibdg. Damarlane v. Pohnpei Transp. Auth., 5
FSM Intrm. 67A, 67D (Pon. 1991).

Full abstention is not appropriate where claimsrateessentially state law claims, and are
made against another nation, thus falling withim ilat'l court's primary jurisdiction.
Damarlane v. Pohnpei Transp. Auth., 5 FSM IntrmA,677E (Pon. 1991).

Abstention may be appropriate for causes of a¢hanhraise issues of state law only, but may
not be where substantive issues of nat'l law aseda A nat'l court may not abstain from
deciding a nat'l constitutional claim. Damarlan®whnpei Transp. Auth., 5 FSM Intrm.

67A, 67E (Pon. 1991).

Where a claim is against the nat'l gov't and aeredt in land is not placed at issue the claim
is within the exclusive jurisdiction of the FSM Same Court and it cannot abstain on the
claim. Damarlane v. Pohnpei Transp. Auth., 5 F&ivh. 67A, 67E (Pon. 1991).

Where a case requires decisions as to the riglua/eérs of land in Pohnpei, it is appropriate
that these issues be certified for presentatigdheéd®ohnpei Supreme Court if it can be done
without undue expense to the litigants, or exterdkddy. Damarlane v. Pohnpei Transp.
Auth., 5 FSM Intrm. 67A, 67F (Pon. 1991).

If nat'l court jurisdiction exists the nat'l costiould promptly grant the petition to remove.
Thereafter the nat'l court can entertain a motioalistain or to certify specific issues to the
state court. Proceedings in the nat'l court ddhaok to stop while a certified issue is
presented to a state court. Etscheit v. Adam$§M trm. 243, 246 (Pon. 1991).

The nat'l court should not abstain from decidirggiminal case where the crime took place
before the effective date of the 1991 amendmenbvarg federal jurisdiction over major



crimes because of the firmly expressed intentiothieyConstitutional Convention delegates
as to the manner of transition from nat'l jurisiotto state jurisdiction. In re Ress, 5 FSM
Intrm. 273, 276 (Chk. 1992).

It is appropriate for the state court to rule uplm® non-constitutional grounds and upon the
alleged violation of the Pohnpei Constitution. Tt&intiff may raise at a later time the
allegation that the ordinance violates the FSM @trimn if that is still necessary after
disposition by the state court. Berman v. Pohrp&SM Intrm. 303, 306-07 (Pon. 1992).

Where there is a long delay in moving for certifioca of an issue and it appears the motion's
sole purpose is to cause further delay, the dectifiaches may bar the granting of the
motion. Youngstrom v. Youngstrom, 5 FSM Intrm. 3387-38 (Pon. 1992).

A bond of debt is simply a loan instrument. Therefwhen determining its legal effect does
not require a determination concerning interestand there is insufficient basis for
abstention. Kihara v. Nanpei, 5 FSM Intrm. 342 8Ron. 1992).

Because the FSM Supreme Court is the only coytrisdiction in cases arising under art.
XI, 8 6(a) of the FSM Constitution, the court hasdascretion to abstain in such cases. Faw
v. FSM, 6 FSM Intrm. 33, 36 (Yap 1993).

A strong presumption exists under FSM law for défigrland matters to local land
authorities. Kapas v. Church of Latter Day Sai6tESM Intrm. 56, 60 (App. 1992).

Determination of property boundaries is the resjmlity of the state land commissions, and
the nat'l court should not intercede where thellagancy has not completed its work. Kapas
v. Church of Latter Day Saints, 6 FSM Intrm. 56,(8@p. 1992).

The FSM Supreme Court has a constitutional dutyetar disputes wherein the parties are
diverse, even if land issues are involved, althairghcourt may abstain from exercising such
jurisdiction on a case-by-case basis where otlwofsweighing in favor of abstention are
present. Etscheit v. Mix, 6 FSM Intrm. 248, 250rP1993).

Where a complaint arises from actions concerniegrternal operations of municipal gov',
and the claims sound in tort, abstention in faviastate court adjudication is appropriate.
Mendiola v. Berman (I), 6 FSM Intrm. 427, 429 (P©@94).

That a defendant files a counterclaim allegingatioh of constitutional rights does not in
itself make abstention of the case as a whole mgpiate. Mendiola v. Berman (ll), 6 FSM
Intrm. 449, 450 (Pon. 1994).

Deference to state court jurisdiction is warrantedases involving municipal gov. t issues,
given the greater familiarity with such issuesha $tate level and the greater importance to
state interests. Mendiola v. Berman (Il), 6 FSkrm 449, 450-51 (Pon. 1994).

Even though the nat'l court has jurisdiction absd@nmay be warranted in civil forfeiture
fishing case for fishing in state waters where ddéts are also part of a companion criminal
case in state court. Pohnpeiv. M/V Zhong Yuar#6Q6, 6 FSM Intrm. 464, 465-66 (Pon.
1994).



The circumstance that decisions of the Appellatadiin of the Chuuk State Supreme Court
may be appealed to the Appellate Division of th&FRipreme Court and the method chosen
by the sovereign State of Chuuk to select memMieiseo appellate panels will not foreclose
the FSM Supreme Court trial division from certifgia question to the Chuuk State Supreme
Court Appellate Division where there are other edata in favor of certification. Stinnett v.
Weno, 6 FSM Intrm. 478, 479-80 (Chk. 1994).

Certification of questions to a state court is appiate where the decision of the state court
on state law may be dispositive, eliminating thech® address the FSM Constitutional issues
and where important questions as to the sourcatbbéty of one of its political subdivisions

to impose a tax and the nature of the exerciseurficipal taxing authority are involved.
Stinnett v. Weno, 6 FSM Intrm. 478, 480 (Chk. 1994

Considerations of federalism and local self-gdead to the utility of certification. Stinnett
v. Weno, 6 FSM Intrm. 478, 480 (Chk. 1994).

Certification to a state court does not preventiB& Supreme Court from addressing the
FSM constitutional issues if that becomes necessatipnett v. Weno, 6 FSM Intrm. 478,
480 (Chk. 1994).

Where the validity of a municipal tax ordinanceigestioned under the state constitution and
right of the taxpayer to a refund it is approprifsiethe FSM Supreme Court to certify the
guestion to the appellate division of the statettoGhuuk Chamber of Commerce v. Weno,
6 FSM Intrm. 480, 481 (Chk. 1994).

When a nat'l court abstains it simply says thi iitot going to decide the issue and allows the
parties to file in state or local court; it doeg sobmit or transfer anything to another court.
Gimnang v. Trial Division, 6 FSM Intrm. 482, 4858p. 1994).

Unlike abstention, when a nat'l court certifiesateslaw issue it poses specific questions to
the appellate division of the state court. Gimnangrial Division, 6 FSM Intrm. 482, 485
(App. 1994).

The choice of whether to abstain from a decisiotoaertify questions is one that lies wholly
within the discretion of the trial court. GimnawngTrial Division, 6 FSM Intrm. 482, 485
(App. 1994).

Abstention is left to the sound discretion of tloeit, but the Supreme Court may not abstain
for cases involving issues of interpreting the Gibmgson. Pohnpei v. MV Hai Hsiang #36
(1), 6 FSM Intrm. 594, 603 (Pon. 1994).

Because speedy and final resolution of questiagarding the constitutional roles of the state
and nat'l gov'ts will avoid unnecessary conflictl ossible jurisdictional tension between the
state and nat'l courts, it is proper to stay amoaf abstention pending appeal in such cases.
Pohnpei v. MV Hai Hsiang #36 (11), 6 FSM Intrm.4@®05 (Pon. 1994).

Certification is normally granted by the court thall be applying the guidance sought to its
decision, not yet made, not by the court thatdgiested to hear the certified question.
Etscheit v. Adams, 6 FSM Intrm. 608, 610 (App. 1994



Section 9. The Chief Justice is the chief administratorha hational judicial system and
may appoint an administrative officer who is exefnpin civil service. The Chief Justice
shall make and publish and may amend rules govgmational courts, and by rule may:

Case annotations: The legislative enactment of the Financial Mamaget Act does not
conflict with the constitutional provision statitige Chief Justice is the chief administrator of
the nat'l judiciary. Mackenzie v. Tuuth, 5 FSMrint 78, 80 (Pon. 1991).

The constitutional provision making the Chief Jesstihe chief administrator of the nat'l
judiciary was not intended to establish a sepadirinistration of funds allotted to the
judiciary; it is not so specific as to overcome gesumption of the constitutionality of the
Financial Management Act as it relates to the jadyc Mackenzie v. Tuuth, 5 FSM Intrm.
78, 82-83 (Pon. 1991).

(a) divide the inferior national couatisd the trial division of the Supreme Court into
geographical or functional divisions;

(b) assign judges among the divisiona oburt and give special assignments to retired
Supreme Court justices and judges of state and othets;

Case annotations: The Chief Justice has the constitutional autiidoitmake rules for the
appointment of special judges, and Congress hasotiitutional authority to amend them.
Congress has provided the Chief Justice with thigitry authority to appoint temporary
justices. Where Congress has acted pursuantdontgitutional authority to provide
statutory authority to the court, the court neetlhave exercised its concurrent rule-making
authority. Jano v. King, 5 FSM Intrm. 326, 331 (A1992).

(c) establish rules of procedure andewce;

Case annotations:Many of the following case annotations regard pdocal rules
promulgated by the Supreme Court pursuant to teegoling constitutional provision and do
not directly interpret the preceding the constitnél provision itself. They are nevertheless
included here for reference purposes.

CIVIL PROCEDURE

Except in the most extraordinary circumstanceguatcshould not accept one party's
unsupported representations that another partyettitigation has no further interest in the
case. Inre Nahnsen, 1 FSM Intrm. 97, 100 (Po82)L9

FSM Civil Rule 3 confirms that the filing of a cohapt is the essential first step for

instituting civil litigation. The Rules of Civil ®cedure specify no other method for a party to
obtain judicial action from the court in civil lgation. Koike v. Ponape Rock Products Co., 1
FSM Intrm. 496, 500 (Pon. 1984).

The court must try to apply the Court Rules of CORriocedure in a way that is consistent with
local customary practice. Hadley v. Board of Teest 3 FSM Intrm. 14, 16 (Pon. S. Ct. Tr.
1985).



Where purchasers at a judicial sale are not sdyyedimmons and complaint pursuant to
FSM Civil Rule 3 but receive notice of a motionlgaeg confirmation of the sale and made by
a creditor of the party whose property was sold,\&here the purchasers do not object to the
motion, confirmation of the sale is effective andding on the purchasers and is not violative
of their rights of due process. Sets v. Islandddare, 3 FSM Intrm. 365, 368 (Pon. 1988).

Procedural matters in litigation before the FSM@upe Court are governed by the FSM
Rules of Civil Procedure and nat. | statutes, rathan by state law. Salik v. U Corp., 4 FSM
Intrm. 48, 49-50 (Pon. 1989).

Courts have inherent power, and an obligation, eaitor the conduct of counsel and to
enforce compliance with procedural rules. Leeruwap, 4 FSM Intrm. 145, 150 (Yap
1989).

Under Civil Rule 54(c) the court has full authorgycept in default judgments, to award the
party granted judgment any relief to which it igsiged whether that party prayed for it or not.
Billimon v. Chuuk, 5 FSM Intrm. 130, 137 (Chk. S. Cr. 1991).

Time requirements set by court rules are more stbperelaxation than are those established
by statute. Charley v. Cornelius, 5 FSM Intrm. 3388 (Kos. S. Ct. Tr. 1992).

When a defendant cites certain defenses, but mmakasgument as to how they apply and
their application is not self-evident, the courtynaicline to speculate as to how they apply.
Ponape Constr. Co. v. Pohnpei, 6 FSM Intrm. 119,(Pbn. 1993).

When a party believes that error has occurredtirak its remedy is by way of appeal, not by
commencing a second action. Maruwa Shokai GuamylrPyung Hwa 31, 6 FSM Intrm.
238, 240 (Pon. 1993).

Where a party at trial claims surprise, and thggudffers that party a chance to cure any
prejudice this might have caused and they makésattieal choice to decline the opportunity
it is a tactical choice the party must live withdaa not a basis for reversal. Nakamura v.
Bank of Guam (ll), 6 FSM Intrm. 345, 351-52 (ApR94).

A court will not limit its review of the validity foa claim for relief to the arguments presented
by the parties where the claim raises public patiegcerns, and the defendant is a pro se
litigant. J.C. Tenorio Enterprises, Inc. v. SaBl&:SM Intrm. 430, 432 (Pon. 1994).

When an FSM Rule of Civil Procedure is nearly id=aitto a U.S. Federal Rule of Civil
Procedure and the FSM Rule has not previously beestrued by the FSM Supreme Court it
may look to the U.S. federal courts for guidancenterpreting the rule. Senda v. Mid-Pacific
Constr. Co., 6 FSM Intrm. 440, 444 (App. 1994).

Affidavits

An affidavit unsupported by factual detail is noffeient to cast doubt on the proposition
that a project manager of a joint venture, whanisharge of all activities of a corporate
member of the joint venture within a state, is anatang or general agent of that corporation.
Luda v. Maeda Road Constr. Co., 2 FSM Intrm. 10D (Pon. 1985).



There are varying degrees of familial relationstapd Micronesian legislative bodies have
consistently instructed the courts that not evaryily relationship requires disqualification.
An affidavit, stating that an administrative decisimaker is a relative of a party, but not
saying whether he is a near relative and failingeibout the degree of relationship, is
insufficient to constitute a claim of statutory Nation. Heirs of Mongkeya v. Heirs of
Mackwelung, 3 FSM Intrm. 92, 100 (Kos. S. Ct. T981).

An affidavit which merely sets out conclusions efiéfs of the affiant, but shows no specific
factual basis therefor, is inadequate. Ittu v.i@ya3 FSM Intrm. 188, 193 (Kos. S. Ct. Tr.
1987).

Consolidation

The moving party bears the burden of persuadingadliet that consolidation of cases is
desirable. Etscheit v. Mix, 6 FSM Intrm. 248, 28@n. 1993).

Deposition

Where the court set aside a default judgment upempayment by defendant to plaintiff of
airfare to attend the trial, no modification wik lgranted to require the defendant to pay the
costs of the plaintiff's counsel to go to plainsiffesidence to take his deposition which is
being noticed by the plaintiff, especially whererhis no showing that plaintiff could not
attend the trial, nor will the court decide befaral whether such deposition could be used at
trial. Morris v. Truk, 3 FSM Intrm. 454, 456-57r(k 1988).

Where plaintiff initially appeared for depositiondathereafter missed several continued dates
within a two week time span because of funeralghath he was required to officiate, the
failure to appear on the rescheduled dates wagasiladly justified so as to make sanctions
under FSM Civil Rule 37(d) inappropriate. Nahnlkémett v. United States (II), 6 FSM

Intrm. 417, 419-20 (Pon. 1994).

Ordinarily the court will not grant motions for peative orders to substitute interrogatories
for depositions in view of the recognized value affdctiveness of oral over written
examinations. Nahnken of Nett v. United States @IFSM Intrm. 417, 422 (Pon. 1994).

A defendant is entitled to examine a plaintiff re jurisdiction where the plaintiff has chosen
to file the lawsuit. A court may grant an exceptto the rule requiring plaintiffs to submit to
depositions in the jurisdiction where the suitéhg@ing when a plaintiff makes a good faith
application based on hardship. McGillivray v. Barikhe FSM (1), 6 FSM Intrm. 486, 488
(Pon. 1994).

Discovery

It is normally for the trial court to fashion remesl and sanctions for failure of a party to
comply with discovery requirements. The exercisthe trial court's discretion should not be
disturbed by an appellate court absent a showiaigtiie trial court's action has unfairly
resulted in substantial hardship and prejudicegarty. Engichy v. FSM, 1 FSM Intrm. 532,
558 (App. 1984).



The burden of showing whether exceptional circunts#a exist within the meaning of FSM
Criminal Rule 15 is upon the defendant. To obtagourt order for taking of a deposition,
the defendant must show that the witness is urabaiko attend the trial, that the testimony
of the witness would be material and that suchnesty would be in the interest of justice.
Wolfe v. FSM, 2 FSM Intrm. 115, 122 (App. 1985).

Forced disclosure of arrangements for paymenttofragy's fees intrudes, in some degree,
upon the attorney-client relationship and can b&aanoyance" within the meaning of the
FSM Civil Rule 26(c) provisions concerning protgetorders. Mailo v. Twum-Barimah, 3
FSM Intrm. 179, 181 (Pon. 1987).

Unless the questioning party is able to show soaséstor believing there may be a
relationship between an attorney's fee and thesstibjatter of the pending action, objections
to efforts to discover the attorney's fee arrangemey be upheld. Mailo v. Twum-Barimah,
3 FSM Intrm. 179, 181 (Pon. 1987).

Although Kosrae Evidence Rule 408 does not regheeexclusion of factual evidence
"otherwise discoverable" simply because it wasgtsd during compromise negotiations, a
statement made in a letter seeking to settle aithspvhich statement is clearly connected to
and part of the settlement offer, is not otherwidseoverable. Nena v. Kosrae, 3 FSM Intrm.
502, 507 (Kos. S. Ct. Tr. 1988).

A request for admission as to the genuinenesdeaitea, excludable as evidence under Kosrae
Evidence Rule 408 because it relates to settlemegtiations, is reasonably calculated to
lead to evidence which could be admissible, andigecting party may not obtain a

protective order pursuant to Kosrae Civil Rule @&avoid responding to the request. Nena v.
Kosrae, 3 FSM Intrm. 502, 507 (Kos. S. Ct. Tr. 1988

It is normally for the trial court to fashion remesl and sanctions for failure of a party to
comply with discovery requirements and the exerofdbe trial court's discretion should not
be disturbed by an appellate court absent a shatvatghe trial court's action has unfairly
resulted in substantial hardship and prejudiceparty. Bernardo v. FSM, 4 FSM Intrm.
310, 313 (App. 1990).

An attorney who fails to make timely requests folaegement of time to complete discovery
beyond the deadline set by court order; who hasesamother than the client sign answers to
interrogatories; and who fails to serve the answersperly on opposing counsel while filing a
proof of service with the court is sanctionabletlo& court's own motion. Paul v. Hedson, 6
FSM Intrm. 146, 148 (Pon. 1993).

The fashioning of remedies and sanctions for aysafdilure to comply with discovery
requirements is a matter within the trial court&ctetion and should not be disturbed by an
appellate court absent a showing that the triafttsoaction has unfairly resulted in substantial
hardship and prejudice to a party. Nakamura vkBdrGuam (I1), 6 FSM Intrm. 345, 349
(App. 1994).

While a defendant's motion to strike portions agbanplaint as immaterial or impertinent is
untimely if not filed before the defendant's ansaeourt, in its discretion, may still consider
it because the court may, on its own initiativarmy time, order stricken from any pleading



any insufficient defense or any redundant, immaleimpertinent, or scandalous matter.
McGillivray v. Bank of the FSM (1), 6 FSM Intrm. 40406 (Pon. 1994).

Because methods of discovery may be used in amyeseq, and courts rarely order that a
deposition not be taken at all and where therebbas inexcusable delay in responding to
interrogatories the court will not issue a proteeirder barring the taking of a deposition

until after less burdensome means have been thetead the court will set deadlines for

compliance with the outstanding discovery requebtsGillivray v. Bank of the FSM (I), 6

FSM Intrm. 404, 408 (Pon. 1994).

Official duties or employment obligations do nottkémselves constitute a valid basis for a
party to obtain a blanket protective order agaieshg deposed in a lawsuit. Nahnken of Nett
v. United States (ll), 6 FSM Intrm. 417, 422 (P©894).

Absent a showing of any of the factors listed ilMFSivil Rule 26(c), the court will not
intrude at the deposition stage at the insistefiegparty to declare what is relevant
information that may be sought. Nahnken of Nettnited States (1), 6 FSM Intrm. 417,
422 (Pon. 1994).

A trial judge has considerable discretion on thesgjon of relevancy of discovery materials
and his order should not be disturbed unless thesdeen an abuse of discretion or unless
the action taken is improvident and affects thestarttial rights of the parties. McGillivray v.
Bank of the FSM (Il), 6 FSM Intrm. 486, 489 (PoR94).

Under FSM Civil Rule 26 evidence may be discovereeh if it would inadmissible on
relevancy grounds at trial, as long as the inforomasought appears reasonably calculated to
lead to the discovery of admissible evidence. Hmwrehe discovery of material to be used
for impeachment purposes is generally not perniessibless the impeaching material is also
relevant or material to the issues in the case. iMefay v. Bank of the FSM (ll), 6 FSM

Intrm. 486, 490 (Pon. 1994).

Dismissal

Customary settlements do not require court disrhefsaiminal proceedings if no
exceptional circumstances are shown. FSM v. Mugdbri€SM Intrm. 135, 140 (Pon. 1982).

After prosecution has been initiated, the court mhigyniss litigation if there is no probable
cause to believe that a crime has been commi&&dM v. Mudong, 1 FSM Intrm. 135, 140
(Pon. 1982).

The prosecutor does not have authority to dismrmssxasting prosecution on the basis of
customary law but the court does have power tooras$po a prosecutorial suggestion for
dismissal because of customary considerations. #3Wudong, 1 FSM Intrm. 135, 141

(Pon. 1982).

At common law, repeal of a criminal statute abatkdriminal prosecutions which had not
reached final disposition in the highest court atited to review them. In re Otokichy, 1
FSM Intrm. 183, 189-90 n.4 (App. 1982).



Where there are significant issues of fact in & eistion, a motion to dismiss must be denied.
Lonno v. Trust Territory (IlI), 1 FSM Intrm. 27281 (Kos. 1983).

Where the plaintiff has been given reasonable eatfcis trial and he and his attorney failed
to appear to adduce evidence and prosecute thme, ¢i& inactivity amounts to abandonment
of his claim and it is subject to dismissal und8M-Civil Rule 41(b). Etpison v. Perman, 1
FSM Intrm. 405, 414 (Pon. 1984).

A motion under FSM Civil Rule 12(b) to dismiss failure to state a claim upon which relief
may be granted maybe upheld only if it appearsdertinty that no relief could be granted
under any state of facts which could be provedippsrt of the claim. Mailo v. Twum-
Barimah, 2 FSM Intrm. 265, 267 (Pon. 1986).

Civil proceedings typically can be concluded by plagties without court action or approval
of any kind pursuant to Rule 41 of the FSM Supré&nuoart's Rules of Civil Procedure. FSM
v. Ocean Pearl, 3 FSM Intrm. 87, 91 (Pon. 1987).

Although the prosecution has broad discretion temheining whether to initiate litigation,
once that litigation is initiated in the FSM Supe@ourt, the court also has responsibility for
assuring that actions thereafter taken are in tidi@interest. Thus, criminal litigation can

be dismissed only by obtaining leave of court. FENDcean Pearl, 3 FSM Intrm. 87, 91
(Pon. 1987).

Although it is reasonable to analyze settlemeneé@gients in civil actions on the basis of
contract principles alone, important public poleaynsiderations attach to the settlement of
criminal cases. FSM v. Ocean Pearl, 3 FSM Intrm.94. (Pon. 1987).

Dismissal of a claim for failure of the plaintifd prosecute normally operates as an
adjudication on the merits. Ittu v. Charley, 3 F8m. 188, 191 (Kos. S. Ct. Tr. 1987).

Where there is dismissal of an action, even thdhghdismissal is voluntary and without
prejudice, the defendant is the prevailing partghimithe meaning of Rule 54(d) which
provides for awards of costs to the prevailing ypafailo v. Twum-Barimah, 3 FSM Intrm.
411, 413 (Pon. 1988).

When a party incurs considerable expense in preparfr trial and the other party seeks for
dismissal, the court may specify the conditionsasrwdhich dismissal will be allowed, but
dismissal need not be accepted by a party who fimelsonditions too onerous. Mailo v.
Twum-Barimah, 3 FSM Intrm. 411, 414 (Pon. 1988).

Where a plaintiff seeks dismissal of her own conmplaithout prejudice under Rule 41(a)(2),
it is generally thought that the court should asterequire the plaintiff to pay the defendant's
costs of the litigation as a condition to such dssal and these costs may include travel
expenses of plaintiff's attorney. Mailo v. Twum¢Baah, 3 FSM Intrm. 411, 415 (Pon.
1988).

A motion to dismiss for failure to state a clainn wehich relief can be granted brought under
FSM Civil Rule 12(b)(6) will be granted only iféippears to a certainty that no relief can be
granted under any state of facts which could begon support of the claim. In making its
determination the court is to assume the allegationhe complaint to be true and give the



plaintiff the benefit of all reasonable inferencésSM 5 Intrm. 389-398Jano v. King, 5 FSM
Intrm. 388, 390 (Pon. 1992).

A motion under FSM Civil Rule 12(b) to dismiss failure to state a claim may be granted
only if it appears to a certainty that no relietittbbe granted under any state of facts which
could be proven in support. Faw v. FSM, 6 FSMimtB3, 36 (Yap 1993).

Where a court has dismissed a criminal case fardagurisdiction over the crimes for which
the defendant was charged, the dismissal doeshasa discharge so as to preclude
extradition on the charge. "Discharge" requirethlpeersonal and subject matter jurisdiction.
In re Extradition of Jano, 6 FSM Intrm. 93, 107{@®p. 1993).

Dismissal of actions for attorney misconduct isegatly disfavored in light of the judicial
preference for adjudication on the merits when@essible so as to allow parties a
reasonable opportunity to present their claimsaefdnses. Paul v. Hedson, 6 FSM Intrm.
146, 147 (Pon. 1993).

A motion to dismiss, unlike a pleading, must staité particularity the grounds for dismissal,
be made before pleading, and be argued with clantyrelevance. In re Parcel No. 046-A-
01, 6 FSM Intrm. 149, 152 (Pon. 1993).

The purpose of the rules addressing process angte®f process in civil cases is to assure
that a defendant receives sufficient notice otallses of action that are filed against him and
thus has a fair and adequate opportunity to def&tere a plaintiff fails to properly serve a
defendant, the court does not have jurisdictiorr tivat defendant, and the case may not
proceed, but will be dismissed without prejudi@erman v. Santos, 6 FSM Intrm. 532, 534
(Pon. 1994).

Under the common law the death of a criminal app¢lbending appeal abates the
proceedings ab initio. not only the appeal bupediceedings from the inception of the
prosecution, thus requiring the appellate coudismiss the appeal, and remand the case to
the trial court to vacate the judgment and disrfissnformation. Palik v. Kosrae, 6 FSM
Intrm. 362, 364 (App. 1994).

When a criminal defendant dies while his convicti®on appeal and where there was no
discrete victim and where there are no collateratens impinging upon the case requiring
further court proceedings it is appropriate untlerfacts of the case to abate the proceedings
ab initio and vacate the conviction. Palik v. Kaesré FSM Intrm. 362, 364 (App. 1994).

A motion to dismiss is not to be granted unlespears to a certainty that the non-moving
party is entitled to no relief under any stateawft§ which could be proved in support of the
claim, and if on the motion to dismiss matters iolgtshe pleading are presented to and not
excluded by the court, the motion shall then baté® as one for summary judgment. FSM 6
Intrm. 365-393Etscheit v. Adams, 6 FSM Intrm. 3886 (Pon. 1994).

Filings

Telecommunication facsimiles are an unacceptabbnsef filing with the FSM Supreme
Court. Inre Marquez, 5 FSM Intrm. 381, 383 n.&r(P1992).



Fax transmissions cannot be received for filingariwva Shokai Guam, Inc. v. Pyung Hwa
31, 6 FSM Intrm. 238, 240 (Pon. 1993).

Trial courts have considerable discretion in rulimgmotions for extension of filing
deadlines. A court which has already extendedrayfdleadline does not abuse its discretion
by refusing to grant successive extensions. Mo@l v. Bank of the FSM (Il), 6 FSM
Intrm. 486, 488 (Pon. 1994).

Frivolous Actions

Although it is ultimately proved that plaintiff h&® solid claim or theory against a defendant,
plaintiff's action against that defendant is notateus or frivolous where 1) plaintiff
reasonably believed at the outset of litigatiort ttefendant might be liable, 2) a considerable
amount of discovery was required to establish deféndant was not liable, 3) plaintiff did

not stubbornly insist on defendant's liability retface of defendant's motion for summary
judgment, and 4) other defendants would presumzadohg named defendant in the case in any
event, so that defendant would have incurred sobatattorney's fees regardless of

plaintiff's actions. Semens v. Continental Air &€& Inc. (II), 2 FSM Intrm. 200, 209 (Pon.
1986).

Injunctions

FSM Civil Rule 65 providing for issuance of tempgreestraining orders and preliminary
injunctions pending final decisions by the cowstdrawn from rule 65 of the United States
Federal Rules of Civil Procedure, so decision$iefll.S. courts under that rule are a
legitimate source of guidance as to the meanirfeSdfl Civil Rule 65. Ponape Transfer &
Storage v. Pohnpei State Public Lands Auth., 2 l8Nh. 272, 275 (Pon. 1986).

A prerequisite for granting of injunctive relieftisat the party seeking protection must be
faced with the threat of irreparable harm befonectasion of the litigation unless the
injunction is granted, and if money damages orrotékef upon conclusion of the litigation
will fully compensate for the threatened interinti@e, then the preliminary injunction should
be denied. Ponape Transfer & Storage v. Pohnpé Sublic Lands Auth., 2 FSM Intrm.
272, 276 (Pon. 1986).

In considering motions for temporary restrainingdesror for preliminary injunction, courts
weigh the possibility of irreparable injury to thkintiff, the balance of possible injuries
between the parties, the movant's possibility aEeas on the merits, and the impact of any
requested action upon the public interest. Poilapesfer & Storage v. Pohnpei State Public
Lands Auth., 2 FSM Intrm. 272, 276-77 (Pon. 1986).

The fact that the party moving for preliminary ingiion relief does not appear more likely
than not to succeed on the merits is a factor wweggagainst granting of such relief but it is
only one of four factors and is not necessarilgdatnative when the other factors point
toward such relief. Ponape Transfer & Storageohnpei State Public Lands Auth., 2 FSM
Intrm. 272, 278 (Pon. 1986).

The trial court is required to exercise broad dison and weigh carefully the interests of
both sides in order to arrive at a fair and equetabsult. Ponape Transfer & Storage v.
Federated Shipping Co., 3 FSM Intrm. 174, 177 (R887).



Courts generally consider the likelihood of sucaasshe merits of the party seeking
injunctive relief, the possibility of irreparablejury as well as the balance of possible injuries
or inconvenience to the parties which would floanfrgranting or denying the relief, and any
impact upon the public interest. Ponape Transf&té&rage v. Federated Shipping Co., 3
FSM Intrm. 174, 177 (Pon. 1987).

It is not appropriate to abstain from decidingairol for injunctive relief where it is
undisputed that the court has jurisdiction and whbe interests of time can be of pressing
importance. Gimnang v. Yap, 4 FSM Intrm. 212, 2Y4 1990).

Earthmoving regulations themselves represent argovental determination as to the public
interest, and the clear violation of such regutsimay therefore be enjoined without a
separate court assessment of the public interdgdbaancing of hardships between the
parties. Damarlane v. Pohnpei Transp. Auth., 4 F&kh. 347, 349 (Pon. 1990).

Right to appeal an interlocutory order which afée@h injunction is an exception to general
rule that permits appeals only from final decisiofi$ie exception reflects the importance of
prompt action when injunctions are involved sirtoe threat of irreparable harm is a
prerequisite to injunctive relief. Damarlane vhRpei Transp. Auth., 5 FSM Intrm. 332, 334
(App. 1992).

To obtain a temporary restraining order there rbest clear showing that immediate and
irreparable injury or loss or damage would occlieotvise. An injury is not irreparable if
there is an adequate alternative remedy. Konyari,M FSM Intrm. 28, 29 (Chk. 1993).

A court may modify an injunction to preserve thatss quo during the pendency of an
appeal. Ponape Enterprises Co. v. Luzama, 6 F&.I274, 276-77 (Pon. 1993).

In exercising its broad discretion in consideringether to grant a preliminary injunction the
court looks to four factors: 1) the likelihood afcgess on the merits of the party seeking
injunctive relief, 2) the possibility of irreparabinjury to the moving party, 3) the balance of
possible injuries or inconvenience to the partibgctvwould flow from granting or denying
the relief, and 4) any impact on the public interéhe object of a preliminary injunction is
to preserve the status quo pending the litigatiothe merits. Ponape Enterprises Co. v.
Bergen, 6 FSM Intrm. 286, 288 (Pon. 1993).

A court may grant a preliminary injunction evenh&é moving party is not more likely than
not to prevail, as long as the movant's positigmeaps sufficiently sound to raise serious,
nonfrivolous issues. Ponape Enterprises Co. wg@&eré FSM Intrm. 286, 289 (Pon. 1993).

An injunction allowing defendants in a trespassoacto remain on the land, harvest their
crops, but preventing them from destroying anysm@eexpanding their cultivations or further
entrenching their positions will prevent irrepagblbrm to the plaintiffs, balance the interests
of the parties, and serve the public interest leg@rving the status quo while the litigation is
pending. Ponape Enterprises Co. v. Bergen, 6 F&ivhl 286, 289-90 (Pon. 1993).

Where there is little likelihood of success on fiierits, where economic loss does not
represent irreparable harm, where balance of isiiereeighs against plaintiff, and where
public interest favors regulation of alcohol sales preliminary injunctive relief will be



granted plaintiff ordering defendant state gramanitalcoholic beverage license which would
not preserve the status quo pending litigatioomd®i v. Pohnpei, 6 FSM Intrm. 314, 316-18
(Pon. 1994).

Where a stipulated preliminary injunction is voiechuse of the judge's disqualification and
because of the stipulated dismissal of the cow# @awhich it was issued, factual questions
must be resolved before deciding whether it is me@ble as an independent contract.
Etscheit v. Adams, 6 FSM Intrm. 365, 391-92 (P1994).

Whether the lower court erred by issuing a prelamyninjunction that did not require the
return of funds obtained in violation of a TRO ihxes a trial court's exercise of discretion
and is reviewed using an abuse of discretion standanopwi v. Aizawa, 6 FSM Intrm. 537,
539 (Chk. S. Ct. App. 1994).

Injunctive relief is an equitable remedy for whizgltourt must use a balance-of-hardship test
with a flexible interplay among four factors. thieelihood of irreparable harm to plaintiff
without an injunction; likelihood of harm to defeardt with an injunction; plaintiff's

likelihood of success on the merits; and the publierest. Striking a fair balance between
two more important factors, likelihood of harm ntpeting sides, is largely a matter of the
facts of each situation and is thus a matter paxdulfor the discretion of the trial judge.
Onopwi v. Aizawa, 6 FSM Intrm. 537, 539 (Chk. $. &pp. 1994).

Intervention

Rules 19(a) and 24(a) of FSM Rules of Civil Procedefer to similar "interests." Decisions
under Rule 19(a) provide additional understandififp@ meaning of "interest" in Rule 24(a).
Wainit v. Truk (1), 2 FSM Intrm. 81, 84 (Truk 1985)

The interest of the speaker of a state legislatutgholding validity of laws enacted by that
legislature, and in obtaining funds for the ledista pursuant to the tax legislation challenged
in litigation, is not the kind of interest which lwgupport a right to intervene in the litigation
pursuant to FSM Civil Rule 24(a) in order to entothe legislation through cross-claims and
counterclaims. Wainit v. Truk (1), 2 FSM Intrm. 835 (Truk 1985).

Under FSM Civil Rule 24(b), the interest neededdemissive intervention is not as great as
that needed under FSM Civil Rule 24(a). Wainitruk (1), 2 FSM Intrm. 81, 85 (Truk
1985).

Where the speaker of a legislature seeks to imerueorder to deny the plaintiff's claim that
legislation enacted by the legislature is invatig, proposed denial, with the complaint,
presents a single or common question of law withexmeaning of FSM Civil Rule 24(b),
and the intervention may be permitted so long it mat cause undue delay, or prejudice
adjudication of the rights of the original partiéa/ainit v. Truk (1), 2 FSM Intrm. 81, 85
(Truk 1985).

Where one seeking to intervene under FSM Civil Rdio) would not raise new and difficult
issues through a proposed answer but would doreadh proposed cross-claims and
counterclaims, the court may properly limit thetjggpation of the intervenor to defense
against the plaintiff's claims. Wainit v. Truk,(® FSM Intrm. 81, 86 (Truk 1985).



Where a party on appeal challenges the intervemitime appeal of another party, and the
issue on the merits is decided in favor of thelelnging party, no harm is visited on the
challenging party by allowing the intervention, ahd court is not required to rule on the
propriety of that intervention. Innocenti v. Wdjr2 FSM Intrm. 173, 180 (App. 1986).

Either the husband or the wife may prosecute agrakd civil action in which one or both are
parties, provided that he or she has informed higeo spouse of the representation. O'Sonis
v. Truk, 3 FSM Intrm. 516, 518 (Truk S. Ct. Tr. B)8

Joinder

It is appropriate to proceed separately in casesving multiple juvenile defendants. FSM
v. Albert, 1 FSM Intrm. 14, 17 (Pon. 1981).

An FSM Rule of Civil Procedure motion for misjoindshould not be granted where the
claims against the joined parties arose out og#lmee occurrence and there are common
guestions of law and fact. FSM Civ. R. 21. Mameha. FSM, 1 FSM Intrm. 161, 164 (Pon.
1982).

If severance is denied, the defendants' out oftctatements ought to be redacted to
eliminate in each references to other codefenddradure to do so may result in reversal of
convictions in the interests of justice. Afteraeton, no prejudice will occur if the
statements then give no reference to any codeféndRedaction can normally be
accomplished by the parties. Thus the court vathnew the statement until after redaction.
Hartman v. FSM, 6 FSM Intrm. 293, 301-02 & n.12 pAR993).

When more than two years had elapsed in pendiggtiibn before filing of a motion for

leave to file third party complaint under FSM CiRille 14(a), when a pre-trial order closing
discovery had been filed and the existing parteas declared themselves ready for trial, when
filing of the complaint would introduce new issuedien no reason for delay in filing the
motion has been given, and when the opposing paaigonably objects on grounds that the
delay will prejudice that party's rights, the motio file a third party complaint should be
denied. Salik v. U Corp. (Il), 3 FSM Intrm. 408,04(Pon. 1988).

A motion for joinder under FSM Civil Rule 19 wileldenied where it appears that complete
relief between the existing parties could be grmtghout the joinder and where there is no
showing that the party sought to be joined claim@éerest relating to the subject of the
action. Salik v. U Corp. (II), 3 FSM Intrm. 4081@ (Pon. 1988).

Although there is a danger of prejudice in casesre/la co-defendant's inculpatory statement
is admitted into evidence, because the court igarggo limit the broad discretion afforded
the trial judge by FSM Criminal Rule 14, and beeaosny problems can be eliminated by
redaction of the statement, the court will not @doperse rule of severance at this time.
Hartman v. FSM, 5 FSM Intrm. 224, 230 (App. 1991).

A motion to add counterclaims and join new defesianll be denied where the new
defendants and counterclaims are virtually ideht#hose in a separate pending action
before the court and the moving party has faileshimw that the relief sought by the opposing
party is the same as that sought in an earliedddatase between the same parties. Nahnken
of Nett v. United States (Il), 6 FSM Intrm. 417,1422 (Pon. 1994).



In some cases failure to join an indispensableypagty subject a judgment to collateral
attack, but failure to join a necessary party wilt. A necessary party is one who has an
identifiable interest in the action and should naltynbe made a party to the lawsuit, but
whose interests are separable from the rest gddhtees or whose presence cannot be
obtained; whereas an indispensable party is omdnton any judgment, if effective, would
necessarily affect his interest, or would, if mierest is eliminated, constitute unreasonable,
inequitable, or impractical relief. Nahnken of NetUnited States (lll), 6 FSM Intrm. 508,
517 (Pon. 1994).

The burden of joining absent parties rests withpiiy asserting their indispensability.
Nahnken of Nett v. United States (lll), 6 FSM Intrf®8, 518 (Pon. 1994).

Juvenile

The Nat'l Criminal Code places in the FSM SupreroarCexclusive jurisdiction over
allegations of violations of the Code. No exceptio that jurisdiction is provided for
juveniles, so charges of crimes leveled againgnies are governed by the Nat. | Criminal
Code. FSM v. Albert, 1 FSM Intrm. 14, 15 (Pon. 1p8

To dismiss litigation against juvenile defendamisléck of jurisdiction would be contrary to
the Nat. | Criminal Code despite the fact that Coddes no reference to charges against
juveniles or to the Juvenile Code. FSM v. Alb&rESM Intrm. 14, 15 (Pon. 1981).

The section of the Juvenile Code mandating thatts@adopt flexible procedures in juvenile
cases remains in effect; neither the Nat. | Critn@@de nor any other provision of law
enacted by the Congress is at odds with it. 12E€SMO01. FSM v. Albert, 1 FSM Intrm.
14, 17 (Pon. 1981).

It is appropriate to proceed separately in casesving multiple juvenile defendants. FSM
v. Albert, 1 FSM Intrm. 14, 17 (Pon. 1981).

In the absence of any explanation in the legialisstory or from the gov. t to justify a
different interpretation, the only apparent reaiworihe deletion of the words "alleged to be
found delinquent” from the Model Penal Code deifamitof official detention is that Congress
wished to exclude detained juveniles from the Inatohibitions against escape. 11 FSMC
505(1). Inre Cantero, 3 FSM Intrm. 481, 484 (Pi988).

Juveniles alleged or found to be delinquent chiidree not under "official detention™ within
the meaning of 11 FSMC 505(1). In re Cantero, BIFS&rm. 481, 484 (Pon. 1988).

Motions

Failure to file a memorandum in opposition to aiowis deemed a consent to the motion.
Actouka v. Etpison, 1 FSM Intrm. 275, 276 (Pon. 398

Failure to file a memorandum of points and authesitvith a motion constitutes a waiver of
the motion. Actouka v. Etpison, 1 FSM Intrm. 2237 (Pon. 1983).



The failure of the nonmoving party's memorandurseebforth points and authorities
constitutes a consent to the granting of the motié8M Civ. R. 6(d). Enlet v. Truk, 3 FSM
Intrm. 459, 461 (Truk 1988).

A memorandum of points and authorities filed byagty opposing a motion must set forth the
law upon which the party relies and his theorycathé application of that law to the facts of
the case. Enletv. Truk, 3 FSM Intrm. 459, 462.KT1988).

Although failure to oppose a motion operates asrsent by opposing party to the granting
of the motion, the court is not bound to grant motsimply because it is unopposed. For a
motion to be granted, even if unopposed, it musvéke grounded in law and fact, and not
interposed for delay. Inre Parcel No. 046-A-0ESM Intrm. 149, 153 (Pon. 1993).

Under the Rules of Civil Procedure a party opposimgotion has ten days to file a response.
Six days may be added if service was by mail. fithe period does not commence running
from date of notice for hearing on the motion, foain the date of the motion itself. Maruwa
Shokai Guam, Inc. v. Pyung Hwa 31, 6 FSM Intrm.,Z38) (Pon. 1993).

Where there is no timely opposition filed after Heevice of a motion, the opposing party is
considered to have consented to the motion. Ma&iekai Guam, Inc. v. Pyung Hwa 31, 6
FSM Intrm. 238, 240 (Pon. 1993).

While it is true that failure to file a timely opgition is deemed a consent to the granting of
the motion, FSM Civ. R. 6(d), proper grounds fa granting of the motion must still exist
before a court may grant it. Senda v. Mid-Padctfanstr. Co., 6 FSM Intrm. 440, 442 (App.
1994).

Motions may be served on other parties prior togpdied. Setik v. FSM, 6 FSM Intrm. 446,
448 (Chk. 1994).

A movant's inaction is insufficient to notify thewt (or other parties) that a motion has been
dropped. Only a notice of withdrawal of motionivdb that. Otherwise a motion may be
decided without hearing and without further requé&tik v. FSM, 6 FSM Intrm. 446, 448
(Chk. 1994).

A filed stipulation to extend time to respond tmation will be treated as a motion for an
enlargement of time, but will be denied when fisgdter the time respond has expired and no
excusable neglect has been shown. Elwise v. Bale&onstr. Co., 6 FSM Intrm. 570, 572
(Pon. 1994).

A motion filed in a related criminal case for tlederase of a vessel, which is only a defendant
in a civil forfeiture action, will be denied as nmbperly before the court. FSM v. Wu Ya Si,
6 FSM Intrm. 573, 574 (Pon. 1994).

A court may grant a motion nunc pro tunc to su@phgcord of an action previously done but
omitted from the record through inadvertence ottakis, to have effect as of the former date.
A motion nunc pro tunc cannot be used to supplgdcion omitted by the court. Western
Sales Trading Co. v. Ponape Federation of Coopn&s8 FSM Intrm. 592, 593-94 (Pon.
1994).



Although failure to timely file opposition to a moi is deemed a consent to the motion,
proper grounds for the granting of the motion natiditexist before the court may grant it.
Bank of Guam v. Nukuto, 6 FSM Intrm. 615, 616 (Ch894).

Pleadings

When issues which were not raised in the pleadangsried by express or implied consent of
the parties, they shall be treated in all respasti$ they had been raised in the pleadings.
Edwin v. Kosrae, 4 FSM Intrm. 292, 301 (Kos. S. T3t 1990).

The pleading requirements of FSM Civil Rule 8(a tar be interpreted liberally, and a
complaint which states the grounds of jurisdictaom alleges facts sufficient to put the
defendant on notice as to the nature and basiseaflaim being made sufficiently complies
with the rule. Faw v. FSM, 6 FSM Intrm. 33, 36Xap 1993).

Where a plaintiff files an amended complaint with@ave of court and no motion for leave
was ever filed the court may order the amended taintgstricken from the record. An entry
of default based on such stricken amended complhalinbe set aside. Berman v. FSM
Supreme Court, 6 FSM Intrm. 109, 112-13 (Pon. 1993)

A party may not amend its pleadings after triahidude another issue unless it was tried by
the express or implied consent of the parties.aperConstr. Co. v. Pohnpei, 6 FSM Intrm.
114, 120 (Pon. 1993).

When an issue not raised in the pleadings is raséthl without objection by either party
and evidence is admitted on the matter, the isstelbe considered tried by implied consent
per FSM Civil Rule 15(b). Wito Clan v. United Chhbrof Christ, 6 FSM Intrm. 129, 133
(App. 1993).

Where a wife is not a party to an action the couay strike references to harm to the wife
from the complaint because the wife is not a prtijhe litigation and therefore damages for
harm to her cannot be obtained as part of theractitobwould be unfair to allow the plaintiff
to seek damages for harms to his wife while mamnmgi that she is a non-party who is not
subject to the pleading, discovery, and evidentialgs that a party is bound by. McGillivray
v. Bank of the FSM (1), 6 FSM Intrm. 404, 407 (P@Q94).

Rule 9(b) requires that in allegations of fraud th& circumstances constituting the fraud
shall be stated with particularity. The extenttad particularity is guided by FSM Civil Rule
8(a) which requires a short and plain statemetiti®tlaim. Pohnpei v. Kailis, 6 FSM Intrm.
460, 462 (Pon. 1994).

The rules allow for notice pleading and requirddarsand plain statement of the claim
showing that the pleader is entitled to relief amdemand for judgment for the relief to which
he deems himself entitled. The pleadings must tigeopposing party fair notice of the
nature and grounds for the claim, and a generaatidn of the type of litigation involved.
Apweteko v. Paneria, 6 FSM Intrm. 554, 557 (ChkC&.App. 1994).

Pleadings may be amended as a matter of mightnra@yiefore a responsive pleading is
served, with written consent of the adverse pantyay order of court, which should be
liberally granted. Once the pleading is completé all amendments have been filed the



matters raised by the pleadings normally form fiseies to be determined at trial. Apweteko
v. Paneria, 6 FSM Intrm. 554, 557 (Chk. S. Ct. Apg04).

When issues not raised by the pleading are triegixpyess or implied consent of the parties,
they shall be treated in all respects as if theyheen raised in the pleadings, and any party
may make a motion to amended the pleadings to oonm the evidence and issues tried by
such consent. Apweteko v. Paneria, 6 FSM Intrm, 557 (Chk. S. Ct. App. 1994).

If an unpled theory of recovery is fully tried bgrsent of the parties, the trial court may base
its decision on that theory and may deem the phggdamended accordingly, even though the
theory was not set forth in the pleading or ther@korder. Apweteko v. Paneria, 6 FSM
Intrm. 554, 557 (Chk. S. Ct. App. 1994).

If no understanding by the parties appears inglerd that evidence admitted at trial was
aimed at an unpleaded issue, it is an abuse afetiise for a court to base its decision on
issues not pled. An adverse party must have seriticotice to properly prepare to oppose
the claim. Apweteko v. Paneria, 6 FSM Intrm. 5587 (Chk. S. Ct. App. 1994).

A court commits reversible error by basing its dexi on a theory of recovery that was not
raised by the pleadings nor tried by consent oetstdnding of the parties. Apweteko v.
Paneria, 6 FSM Intrm. 554, 558 (Chk. S. Ct. Ap24)9

A court has discretion to determine whether it fo allow a party to serve additional,
supplemental pleadings upon an opposing party baséadppenings since the date of the
pleading sought to be supplemented. Damarlanehngo State Court, 6 FSM Intrm. 561,
563 (Pon. 1994).

Where a party has obtained all the relief he odliyrrequested it is not just for a court to
allow that party to supplement his pleadings tkseklitional relief because he is dissatisfied
with the relief he received. Damarlane v. PohnpaieSCourt, 6 FSM Intrm. 561, 563 (Pon.
1994).

Res Judicata and Collateral Estoppel

Under res judicata, a final judgment on the meitan action precludes the parties or their
privies from relitigating issues that were or cohltze been raised in the that action. Ittu v.
Charley, 3 FSM Intrm. 188, 190 (Kos. S. Ct. Tr. 108

Under common law res judicata principles, an oadetismissal with prejudice bars
reassertion of the dismissed claim at a later ddte.v. Charley, 3 FSM Intrm. 188, 191
(Kos. S. Ct. Tr. 1987).

A judgment of a court having jurisdiction of therfi@s and of the subject matter operates as
res judicata, in the absence of fraud or collusemen if obtained upon a default. Ittu v.
Charley, 3 FSM Intrm. 188, 191 (Kos. S. Ct. Tr. 1p8

The need for finality of judgment, which is thepimation of the res judicata doctrine, exists
within the FSM. Ittu v. Charley, 3 FSM Intrm. 1881 (Kos. S. Ct. Tr. 1987).



A FSM Supreme Court decision applying state laa oase before it is final and res judicata;
but if in a subsequent case a state court dedidesame issue differently, the state decision in
that subsequent case is controlling precedenttendadt. | courts should apply the state court
rule in future cases. Edwards v. Pohnpei, 3 FSknn350, 360 n.22 (Pon. 1988).

Judgment entered pursuant to compromise and setitlamtreated as a judgment on the
merits barring any other action for the same cadsek v. Robi, 3 FSM Intrm. 556, 564
(Truk S. Ct. App. 1988).

A fundamental principle of the common law, traditidly referred to in common law
jurisdictions as res judicata, is that once judgnin&s been issued and the appeal period has
expired or the decision is affirmed on appeal,ghdies are precluded from challenging that
judgment or from litigating any issues that wereould have been raised in that action.
United Church of Christ v. Hamo, 4 FSM Intrm. 9861(App. 1989).

The FSM Supreme Court normally will refuse to rewibe correctness of an earlier Trust
Territory High Court judgment, which has becomalfithrough affirmance on appeal or
through lack of a timely appeal, and claims thatehrlier judgment is ill-reasoned, unfair or
even beyond the jurisdiction of the High Court tglly will not be sufficient to escape the
doctrine of res judicata. United Church of ChvisHamo, 4 FSM Intrm. 95, 107 (App.
1989).

The determination of jurisdiction itself normallyaifies for protection under the common
law principle of res judicata, requiring a secondrt to presume that the court which issued
the judgment did properly exercise its own jurisidic, but plain usurpation of power by a
court which wrongfully extends its jurisdiction ko the scope of its authority, is outside of
the doctrine and does not qualify for res judigatatection. United Church of Christ v.
Hamo, 4 FSM Intrm. 95, 107-08 (App. 1989).

In light of the Trust Territory High Court's insgstce on maintaining control over cases within
the FSM in disregard of Secretarial Order 3039tarttie exclusion of the new constitutional
courts, its characterizations of Joint Rule Nos Isamply a memorandum” and of the words
"active trial" in Secretarial Order 3039 as mer@gministrative guidance," its acceptance of
appeals after it was precluded from doing so bye&aral Order 3039, its decision of appeals
after Secretarial Order 3039 was terminated ancbitsinued remand of cases to the High
Court trial division for further action even affdovember 3, 1986, there can be no doubt that
for purposes of res judicata analysis, the Highr©mas a court lacking capacity to make an
adequately informed determination of a questiorceamng its own jurisdiction. United
Church of Christ v. Hamo, 4 FSM Intrm. 95, 118 (Afp89).

Although final judgment in a case has been entbyeitie Trust Territory High Court,
because any effort by a party to have the High Coansider its own jurisdiction would have
been futile, it is procedurally fair to later affothe party an opportunity to question that
jurisdiction. United Church of Christ v. Hamo, ¥ Intrm. 95, 118-19 (App. 1989).

Where TT High Court's exercise of jurisdiction veasanifest abuse of authority, allowing
judgment of High Court to stand would undermineisiea-making guidelines and policies
reflected in judicial guidance clauses of nat.d atate constitutions and would thwart efforts
of framers of Constitution to reallocate court galiction within FSM by giving local



decision-makers control over disputes concerningesship of land. United Church of Christ
v. Hamo, 4 FSM Intrm. 95, 119 (App. 1989).

Decisions regarding res judicata and the transtiantivities of the TT High Court typically
should be made on basis of larger policy consiaeratrather than equities lying with or
against a particular party. United Church of GhrisHamo, 4 FSM Intrm. 95, 120 (App.
1989).

Actions of TT High Court taken after establishmehtunctioning constitutional courts in
FSM, and without good faith determination afteuk&nd fair hearing as to whether the
"active trial" exception permitted retention of tteses, were null and void, even though the
parties failed to object, because the High Cous wihout jurisdiction to act and its conduct
constituted usurpation of power. United ChurclCbfist v. Hamo, 4 FSM Intrm. 95, 122
(App. 1989).

A party is precluded from rearguing, under anotheory of liability, a claim it has already
pursued to a final adjudication. Berman v. FSM8ope Court, 6 FSM Intrm. 109, 112 (Pon.
1993).

The doctrine of merger holds that a plaintiff canmaintain an action on a claim or part of a
claim for which he has already recovered a vahdlfjudgment since the original claim
becomes merged in the judgment and thereaftertgfaimights are upon the judgment, not
the original claim. Mid-Pacific Constr. Co. v. Sesn(Il), 6 FSM Intrm. 180, 184 & n. 2 (Pon.
1993).

When an issue of fact or law is actually litigatedl determined by a valid and final
judgment, and determination is essential to thgnueht, the determination is conclusive in a
subsequent action between the parties, whethdreosame or different claim under doctrine
of collateral estoppel or issue preclusion, bu jndgment entered by confession, consent, or
default none of the issues is actually litigatdid-Pacific Constr. Co. v. Semes (ll), 6 FSM
Intrm. 180, 185 & n. 3 (Pon. 1993).

Res judicata does not apply when different landvslved than the previous case and only
one of the parties is the same. Dobich v. Kap&iétSM Intrm. 199, 201 (Chk. S. Ct. Tr.
1993).

The doctrine of res judicata is recognized in tB#F The primary reason for its value is
repose. The general rule is that a final decisiothe "merits” of a claim bars a subsequent
action on that same claim or any part thereof uiticlg issues which were not but could have
been raised as part of the claim. A plaintiff masse his entire "claim™ in one proceeding.
"Claim" is defined to cover all the claimant's riglagainst the particular defendant with
respect to all or any part of the transaction,enies of connected transactions, out of which
the action arose. Maruwa Shokai Guam, Inc. v. Bydwa 31, 6 FSM Intrm. 238, 241 (Pon.
1993).

A claim for damages not proven at trial is not rgabkle at some later point in a different
proceeding since res judicata clearly applies ¢dféiiled claim. Wito Clan v. United Church
of Christ, 6 FSM Intrm. 291, 292 (App. 1993).



A plaintiff who has previously litigated and lossitlaim to a legal interest in a certain
property is collaterally estopped from claiming dmes as a result of loss of ownership or
possession of land because under principle ofteoflbestoppel, a cause of action which
could have been litigated in course of the origoede between same parties is treated as
litigated and decided with the former cause ofaactiNahnken of Nett v. United States (lIl),
6 FSM Intrm. 508, 516 (Pon. 1994).

In some cases failure to join an indispensableypagty subject a judgment to collateral
attack, but failure to join a necessary party wilt. A necessary party is one who has an
identifiable interest in the action and should naltynbe made a party to the lawsuit, but
whose interests are separable from the rest gddhtees or whose presence cannot be
obtained; whereas an indispensable party is omdnton any judgment, if effective, would
necessarily affect his interest, or would, if mierest is eliminated, constitute unreasonable,
inequitable, or impractical relief. Nahnken of NetUnited States (l1l), 6 FSM Intrm. 508,
517 (Pon. 1994).

Where land is not public land and where Land Comiorsand TT High Court had
jurisdiction to adjudicate land claims even oveblpulands because authorized adjudicatory
body for public lands had not yet been createdlthéligh Court's land adjudication will
have res judicata effect. Nahnken of Nett v. UWhi&ates (lll), 6 FSM Intrm. 508, 518 (Pon.
1994).

Only truly exceptional cases warrant an exceptonarmal presumption of res judicata, and
such exceptions are to be confined within narromits. Where there is no evidence a TT
High Court jJudgment was obtained unfairly or worleeslerious injustice an FSM court
cannot grant relief from it. Nahnken of Nett v.itéd States (l1l), 6 FSM Intrm. 508, 519
(Pon. 1994).

FSM courts are not bound to follow precedents asoaing of TT High Court in deciding
cases, but must respect resolution or outcomecasa as between parties and subject matter
of particular action adjudicated absent constitdlalefect or obvious injustice such as a
plain usurpation of power. Nahnken of Nett v. @diStates (lll), 6 FSM Intrm. 508, 519-20
(Pon. 1994).

Where a party had imputed and actual notice ofithreensions of the land in dispute in a
previous litigation the same party cannot latexcktthe judgment for either vagueness of
description or lack of notice. Nahnken of Nettwited States (lll), 6 FSM Intrm. 508, 520
(Pon. 1994).

A party who has litigated an action in his persaregdacity cannot escape the application of
collateral estoppel and relitigate the action sinipft claiming to act in a different capacity.
Nahnken of Nett v. United States (lll), 6 FSM Intrf®8, 520 (Pon. 1994).

Courts stand ready to assist litigants with claina are well-grounded in law and diligently
brought. At the same time courts must strive tsued that final judgments fairly rendered are
upheld, so that all interested parties may knowmndreissue has been justly concluded.
Parties are entitled to rely on conclusivenegsriofr decisions. Nahnken of Nett v. United
States (Ill), 6 FSM Intrm. 508, 529 (Pon. 1994).



For a matter to be considered adjudged so thatidecif res judicata is applicable, there
must be an existing, final judgment that has besmdgd on the merits without fraud or
collusion by a court or tribunal of competent jdiction. The doctrine bars any further
litigation of same issues between the same paitiagyone claiming under those parties.
Ungeni v. Fredrick, 6 FSM Intrm. 529, 531 (ChkC3. App. 1994).

The decisions of the Land Commission are not fudgments for purposes of res judicata
until after the time for appeal from a determinatal ownership has expired without an
appeal or after a properly taken appeal has beenndi@ed. Once the trial court granted a
trial de novo on the question of ownership the L&atnmission's determination of
ownership ceased to exist for purposes of resa@icUngeni v. Fredrick, 6 FSM Intrm. 529,
531 (Chk. S. Ct. App. 1994).

Service

Determination of whether an individual is a manggin general agent for purposes of FSM
Civil Rule 4(d)(3) is made on the basis of whetberson served can fairly be expected to
know what to do with the papers so that the orgdim will have notice of the filing of the
action. A person of authority and responsibilityan organization's operation is a managing
or general agent for purposes of the rule. Luddaeda Road Constr. Co., 2 FSM Intrm.
107, 109 (Pon. 1985).

The acts of hand-delivering a subpoena to a deporeading its relevant portions in English
and translating it into Pohnpeian, informing thea®ent of the date time and location of his
appearance, and stating that the order was sign#telrourt satisfy the requirement of Rule
45(c) of the FSM Rules of Civil Procedure that mreble attempts be made to explain the
subpoena to the person to be served. Alfons v.,FSIM6M Intrm. 402, 405 (App. 1992).

The purpose of the rules addressing process anmde@f process in civil cases is to assure
that a defendant receives sufficient notice otallses of action that are filed against him and
thus has a fair and adequate opportunity to def&lere a plaintiff fails to properly serve a
defendant, the court does not have jurisdictiorr tivat defendant, and the case may not
proceed, but will be dismissed without prejudicerBan v. Santos, 6 FSM Intrm. 532, 534
(Pon. 1994).

Where a state official was sued in his individugbacity and service of the complaint and
summons was made on the governor's office andidte attorney general it is not good
service because service upon an individual is rbgdielivery to the individual personally or
by leaving copies at the individual's dwelling hews usual place of abode or of business or
by delivery to an agent authorized to receive serof process. Berman v. Santos, 6 FSM
Intrm. 532, 534 (Pon. 1994).

Although the civil rules do not provide for a sgacmethod of service upon a state officer in
his official capacity, service upon a state offizehis official capacity requires that he
receive notice of the suit. Berman v. Santos, BIf8rm. 532, 534-35 & nn. 3, 4 (Pon.
1994).

Proof of service should be made to the court promgetd in any event within the time during
which the person served must respond to the prod&sgnan v. Santos, 6 FSM Intrm. 532,
535 (Pon. 1994).



Summary Judgment

A motion for summary judgment under Rule 56 magtanted only if the moving party
shows that there is no genuine issue as to anyrialdtect and that it is entitled to judgment
as a matter of law. Manahane v. FSM, 1 FSM Intr61., 164 (Pon. 1982).

A party moving for summary judgment has the buroeclearly establishing the lack of any
triable issue of fact. FSM v. Ponape Builders @onisc., 2 FSM Intrm. 48, 52 (Pon. 1985).

Under Rule 56 of the FSM Rules of Civil Proced@summary judgment shall be rendered
only if the pleadings, depositions, answers, inigatories, and admissions on files together
with the affidavits, if any, show that there is genuine issue as to the material facts and that
the moving party is entitled to a judgment as atenatf law. FSM v. Ponape Builders

Constr. Inc., 2 FSM Intrm. 48, 52 (Pon. 1985).

Rule 56 of FSM Rules of Civil Procedure is drawonirU.S. Federal court rules. The court
therefore may look to interpretations of Rule 56h&f U.S. Federal Rules of Civil Procedure
for guidance in seeking proper interpretationshefESM rule. FSM v. Ponape Builders
Constr. Inc, 2 FSM Intrm. 48, 52 (Pon. 1985).

In considering a motion for summary judgment uriklele 56 of the FSM Rules of Civil
Procedure, the facts and inferences to be draweftben, must be viewed by the court in the
light most favorable to the party opposing the mofior summary judgment. FSM v. Ponape
Builders Constr. Inc, 2 FSM Intrm. 48, 52 (Pon. 3p8

Where there is no genuine issue of any materialdiad the plaintiffs are entitled to judgment
as a matter of law, summary judgment may be granfédinit v. Truk (I1), 2 FSM Intrm. 86,
87 (Truk 1985).

Where the nonmoving party admits allegations coethin the motion for summary
judgment and there is nothing in the nonmovingyp&enswer or its response to the motion
that suggests any factual issue in dispute, thamggarty is entitled to summary judgment
on those uncontested allegations. FSM Dev. Bamtodriguez Corp., 2 FSM Intrm. 128,
130 (Pon. 1985).

When a party to a civil action seeks summary judgroe the question of liability, it must
initiate the inquiry even as to affirmative defesis@he moving party has the burden of
clearly establishing the lack of any triable issfi¢act and this burden extends to affirmative
defenses as well as to the moving party's own ipesallegations. FSM Dev. Bank v.
Rodriguez Corp., 2 FSM Intrm. 128, 130 (Pon. 1985).

When a party moves for summary judgment on annaffiive defense, putting forward
arguments and evidence indicating that there isaterial fact at issue and that the defense is
insufficient as a matter of law, the opposing pantyst produce some evidence to rebut the
moving party's evidence or the moving party istdito partial summary judgment. FSM
Dev. Bank v. Rodriguez Corp., 2 FSM Intrm. 128, {86n. 1985).

Where the party moving for partial summary judgmest done nothing to show that a
factual basis for the opposing party's affirmatiefenses is lacking or that the defenses are



insufficient as a matter of law, the defenses remaaissue and the moving party is not
entitled to partial summary judgment. FSM Dev. BanRodriguez Corp., 2 FSM Intrm.
128, 131 (Pon. 1985).

Facts and inferences are to be viewed in the hgtgt favorable to the party against whom
summary judgment is sought and the motion may tieegranted only if it is clear that there
is no genuine issue of material fact and the mopeagy must prevail as a matter of law.
Bank of Guam v. Island Hardware, Inc., 2 FSM Int2&1, 284 (Pon. 1986).

A summary judgment may be granted for a state naasetbfendant in an act asserting that
the state is liable for negligent preparation stiavey when it is clear from the pleadings and
record that the state did not exist when the suway prepared, and plaintiff offers no theory
under which the state could be liable and the phegs depositions, answers, interrogations,
and admissions on file, together with the affidavit any, show that there is no genuine issue
of material fact and that the moving party is éditto judgment as a matter of law. Salik v.
U Corp. (I), 3 FSM Intrm. 404, 407 (Pon. 1988).

Conflicting affidavits show that circumstancesrsunding execution of a document
allegedly reflecting plaintiffs acceptance of alsetent and her release of defendant and
others from liability for death of her late husbaard not sufficiently clear to permit summary
judgment either as to the efficacy of that docunmeras to the application to plaintiff's claims
of the statute of limitations found at 6 FSMC 503(3arapio v. Maeda Road Constr. Co., 3
FSM Intrm. 463, 465, (Pon. 1988).

Where the party moving for summary judgment makesagrima facie case which, if
uncontroverted at trial, would entitle it to a dired verdict on the issue, then the burden shifts
to the nonmoving party to offer some competent@wvia that could be admitted at trial
showing that there is a genuine issue of mateaizl fFederated Shipping Co. v. Ponape
Transfer & Storage Co., 4 FSM Intrm. 3, 11 (Por89)9

In considering a motion for summary judgment, thertis required to view facts and draw
inferences in a light as favorable to the partyirggavhom the judgment is sought as may
reasonably be done and the motion may then onfyrdogted if it is clear that there is no
genuine issue of material fact and that the mopiady must prevail as a matter of law.
Damarlane v. Pohnpei Transp. Auth., 5 FSM Intrn8 (Ron. 1991).

Where nat'l gov't, in previous appearances amysli stated that no valid earthmoving permit
was in effect, burden is on nat'l gov't at a mofior summary judgment to establish that
there was a valid delegation of permit grantindnhatity by nat'l gov't to state officials.
Damarlane v. Pohnpei Transp. Auth., 5 FSM Intrn¥. (Ron. 1991).

Where a defendant has not filed a response to mmioir summary judgment within the ten
days provided by FSM Civil Rule 6(d), the defendardeemed to have consented to the
granting of the motion and the court may declinbdar oral argument. Actouka v. Kolonia
Town, 5 FSM Intrm. 121, 123 (Pon. 1991).

In a motion for summary judgment the moving pawyg khe initial burden of showing that
there are no triable issues of fact. Once the ngpparty has done this the burden then shifts
to the nonmoving party to show that there is @teassue. The nonmoving party must show



that there is enough evidence supporting his pwostt justify a decision upholding his claim
by a reasonabile trier of fact. Alik v. Kosrae H@&erp., 5 FSM Intrm. 294, 295 (Kos. 1992).

A motion for summary judgment must be denied unifleeourt finds there is no genuine
dispute as to material facts, viewing the factgalight most favorable to the nonmoving
party, and that the moving party is entitled togomént as a matter of law. Tosie v. Healy-
Tibbets Builders, Inc., 5 FSM Intrm. 358, 360 (K&892).

Without supporting affidavits the non-moving pacgnnot rely on inferences culled from the

record to raise inferences as to the existencemfiige issues of material fact unless the non-
movant has shown affidavits are unavailable. Ma@hokai (Guam), Inc. v. Pyung Hwa 31,
6 FSM Intrm. 1, 4 (Pon. 1993).

Where there is no genuine issue of material fadttae moving party is entitled to judgment
as a matter of law, summary judgment must be gdarikéhara Real Estate, Inc. v. Estate of
Nanpei (1), 6 FSM Intrm. 48, 52 (Pon. 1993).

The burden of showing a lack of triable issuesaot belongs to the moving party. Kihara
Real Estate, Inc. v. Estate of Nanpei (I), 6 FSkinin 48, 52 (Pon. 1993).

In determining whether triable issues exist, thertmust view the facts presented and
inferences made in the light most favorable topghey against whom summary judgment is
sought. Kihara Real Estate, Inc. v. Estate of Ma(ip, 6 FSM Intrm. 48, 52 (Pon. 1993).

In a summary judgment motion plaintiff's burderestablishing the lack of any triable issue
of fact extends to affirmative defenses as wetbgdaintiff's own positive allegations.
Kihara Real Estate, Inc. v. Estate of Nanpeigll;SM Intrm. 48, 53 (Pon. 1993).

When a party's motion for summary judgment has loesed as a matter of law and it
appears the nonmoving party is entitled to judgnasra matter of law the court may grant
summary judgment to the nonmoving party in the abs@f a cross motion for summary
judgment if the original movant has had an adeqopp®rtunity to show that there is a
genuine issue and that his nonmoving opponenttiemidiled to judgment as a matter of law.
Truk Continental Hotel, Inc. v. Chuuk, 6 FSM Intrg10, 311 (Chk. 1994).

Normally a Rule 12(c) motion for judgment on thegaings is granted or denied upon the
entire complaint, and the rule does not providepfmtial judgment as in Rule 56(d) summary
judgment, but where the briefing was exhaustivi aigument made, and such a judgment
promotes an expeditious disposition of mattersquduefore the court, partial judgment may
be granted. Damarlane v. United States, 6 FSNnIn3567, 359 (Pon. 1994).

A motion for summary judgment may be granted ohilyis clear that there is no genuine
issue of material fact, viewing the facts, and erfigrences therefrom, in the light most
favorable to the party against whom summary judgrizgesought, and that the moving party
must prevail as a matter of law. When the onlyessto be decided in a case are issues of
law, summary judgment is appropriate. Etschekdams, 6 FSM Intrm. 365, 373 (Pon.
1994).

The issue of whether the rule of primogeniture Hggieared on German standard form deeds
applied to land not held under one of those dezdsjuestion of law that may be decided by



he court at the summary judgment stage even iftiestion is seen as a determination of
foreign law. Etscheit v. Adams, 6 FSM Intrm. 3833 (Pon. 1994).

Where a party has not raised a material issue dagathe one factual question that might
bear on the applicability of the rule of primogeind, it is appropriate for the court to decide
the rule's applicability at the summary judgmengst Etscheit v. Adams, 6 FSM Intrm. 365,
374 (Pon. 1994).

A motion to dismiss is not to be granted unlesgppears to a certainty that the non-moving
party is entitled to no relief under any stateawft§ which could be proved in support of the
claim, and if on the motion to dismiss matters ioletshe pleading are presented to and not
excluded by the court, the motion shall then baté® as one for summary judgment. Etscheit
v. Adams, 6 FSM Intrm. 365, 386 (Pon. 1994).

Where both the plaintiffs and defendant claim thatother party is liable and dispute the
amounts, viewing the plaintiffs' motion for summarggment in the light most favorable to
the defendant, genuine issues of triable mata@lremain precluding summary judgment.
House of Travel v. Neth, 6 FSM Intrm. 402, 403 (PD®94).

A defendant's mere denial that the calendar was fasedvertising purposes does not "set
forth specific facts to show that [this] is a gemiissue for trial" as an adverse party must do
when faced with a motion for summary judgment. Hgatv. Mobil Oil Micronesia, Inc., 6
FSM Intrm. 451, 459 (Chk. 1994).

A court must deny a motion for summary judgmenesslit finds there is no genuine issue as
to any material fact and the moving party is eaditto judgment as a matter of law. The court
must view the facts presented and inferences nmatteilight most favorable to the
nonmoving party. The burden of showing a lackriabile issues of fact belongs to the
moving party. Adams v. Etscheit, 6 FSM Intrm. 5882 (App. 1994).

Where the facts lead to differing reasonable infees, thus establishing a genuine issue of
fact, summary judgment is not available. AdamBtgcheit, 6 FSM Intrm. 580, 583 (App.
1994).

Because conditions precedent are disfavored aatairequire plain and unambiguous
language to establish, when differing inferencesis an issue of fact, summary judgment
that a condition precedent exists is inappropri&dams v. Etscheit, 6 FSM Intrm. 580, 584
(App. 1994).

Whether a proposed boundary line on a map is iicserfitly definite and certain to be located
on the ground is a material fact genuinely at ispoecluding summary judgment. Adams v.
Etscheit, 6 FSM Intrm. 580, 584 (App. 1994).

Where resolution of legal questions raised by arsang judgment motion will not

perceptibly shorten trial, and a determinatiorriat of fact issues may eliminate need for
deciding legal questions which the motion raisexyat may exercise its discretion to reserve
judgment on the motion until after trial. This esiee of discretion is even more appropriate
where legal issues raised involve constitutiongh@didation because unnecessary
constitutional adjudication is to be avoided. Rwdirv. Kailis, 6 FSM Intrm. 619, 620 (Pon.
1994).



Venue

In litigation brought by a mother seeking child pag payments from the father, the court
will not grant the defendant-father's motion toraipathe venue to the FSM state in which he
now resides from the FSM state in which: 1) theéhmpinitiated the litigation; 2) the couple
was married and resided together; 3) their childvere born and have always lived; and 4)
the mother still resides. Pernet v. Aflague, 4 FiBivin. 222, 224 (Pon. 1990).

(d) govern the transfer of cases betwéste sind national courts;

(e) govern the admission to practice @disdipline of attorneys and the retirement of
judges; and

Case annotations: Purpose of Rule 4.2 of Model Rules of Profesdi@uanduct as it applies
to organizations is not to pull a veil of partiainfidentiality around facts, or even people who
have knowledge of matter in litigation by virtuetbgir close relationship with a party, but to
protect against intrusions by other attorneys ugoexisting attorney-client relationship.
Panuelo v. Pohnpei (1), 2 FSM Intrm. 225, 232r(P1086).

Prohibition in Rule 4.2 of Model Rules of ProfessabConduct against communications with
a client organization represented by another attoapplies only to communications with an
individual whose interests at the time of the psggbcommunication are so linked and
aligned with the organization that one may be atergid the alter ego of the other concerning
the matter in representation. Panuelo v. PohnpeR(FSM Intrm. 225, 232 (Pon. 1986).

The comment to Rule 4.2 of the Model Rules of Fsifenal Conduct was written with the
understanding or assumption that it could onlyaffeeople who, at the time of the proposed
communication, have a working relationship with tinganization. Panuelo v. Pohnpei (I1), 2
FSM Intrm. 225, 233 (Pon. 1986).

An attorney's professional activities are indivillljpaubject to regulation by the judiciary, not
by the administrators of the Foreign Investment Mithelsen v. FSM, 3 FSM Intrm. 416,
427 (Pon. 1988).

The Truk Attorney General represents the gov'egal actions and is given the statutory
authority pursuant to TSL 5-32 to conduct and cdritre proceedings on behalf of the gov't
and, in absence of explicit legislative or consititual expression to the contrary, possesses
complete dominion over litigation including powerdettle the case in which he properly
appears in the interest of the state. Truk v. R®BISM Intrm. 556, 561-63 (Truk S. Ct. App.
1988).

Truk State Bar Rule 13(a), which adopts the Coderofessional Responsibility, prevents
conflicts of interest and appearances of improptstrequiring that members of the state bar
conduct themselves in a manner consistent witti\therican Bar Association's Code of
Professional Responsibility. Nakayama v. Truk S3vFIntrm. 565, 570 (Truk S. Ct. Tr.

1987).

An attorney holding public office should avoid etinduct which might lead the layman to
conclude that the attorney is utilizing his formpeiblic position to further his subsequent



professional success in private practice. Nakayarauk, 3 FSM Intrm. 565, 572 (Truk S.
Ct. Tr. 1987).

Since Congress did not give any considerationrtoake any mention of, the services
enumerated in art. XllI, 8 1 of the FSM Constitatia enacting the Foreign Investment Act,
32 FSMC 201-232, the avoidance of potential confliith the Constitution calls for the
conclusion that Congress did not intend the For&gastment Act to apply to noncitizen
attorneys or to any other persons who provide sesvof the kind described in art. XIlI, § 1
of the Constitution. Carlos v. FSM, 4 FSM Intrn7, BO (App. 1989).

Counsel for a party in a civil action may not b@aipted to prosecute the opposing party for
criminal contempt for violating an order in thatian because the primary focus of the
private attorney is likely to be not on the pultiterest, but instead upon obtaining for his or
her client the benefits of the court's order. Ddame v. Pohnpei Transp. Auth., 5 FSM
Intrm. 62, 67 (Pon. 1991).

By statute the practice of law is specifically imdéd in businesses engaged in by noncitizens
requiring a foreign investment permit. 32 FSMC 208ichelsen v. FSM, 5 FSM Intrm. 249,
254 (App. 1991).

Constitution mandates that Chief Justice by rulg gavern admission to practice of
attorneys, but rule which differentiates betweeMK3izens and noncitizens inherently
relates to regulation of immigration and foreigtat®ns which are powers expressly
delegated to other two branches of gov't. Bermdohnpei, 5 FSM Intrm. 303, 305 (Pon.
1992).

Without a rational valid basis for rule limiting mioer of times an alien may take the bar
exam it will be held unconstitutional even if it uld be constitutional if the regulation were
made by Congress or the President. Berman v. Fg§Wesie Court (1), 5 FSM Intrm. 364,
367 (Pon. 1992).

The parties, not their attorneys, have ultimatpaasibility to determine the purposes to be
served by legal representation. Thus, clients adweaye the right, if acting in good faith, to
agree to settle their own case, with or withoutdbesultation or approval of counsel, even
when their attorneys have failed to settle. ldart Micronesian Developers, Inc., 6 FSM
Intrm. 332, 334 & n.1 (Pon. 1994).

Counsel's own dissatisfaction with settlement agerg reached by his clients without
counsel's consultation or approval does not takegatence over clients' rights to settle their
claims themselves. Iriarte v. Micronesian Devetsptic., 6 FSM Intrm. 332, 334-35 (Pon.
1994).

A judge cannot adopt a procedure not provided yathlke rules because the Constitution
grants the Chief Justice, and Congress, the pawestablish rules of procedure. FSM v.
M.T. HL Achiever (IlI), 7 FSM Intrm. 256, 258 (Chk995).

Admission to Practice

The normal TT High Court authorization to practioegore it is unlimited as to time and
covers entire Trust Territory. Limited or provisal TT High Court authorization to practice



law is not sufficient High Court "certification” fgualify an applicant for admission to
practice under Rule I(A) of FSM Supreme Court'seRudbr Admission. In re Robert, 1 FSM
Intrm. 4, 4-5 (Pon. 1981).

The grandfather clause of Rule | of FSM SupremertzoRules for Admission permits
licensed or existing practitioners before the Tietritory courts to continue in their same
capacity by shielding them from the necessity ohplying with the new licensing standards.
FSM 1 Intrm. 004-013In re Robert, 1 FSM Intrm74Pon. 1981).

In seeking authorization to practice before the FRMNreme Court, if the High Court's
authorization of the applicant to practice befaris not an unreserved certification the
applicant does not fulfill the requirements under ESM Supreme Court's Rule for
Admission I(A), and must fulfill the conditions neiged of new applicants. In re Robert, 1
FSM Intrm. 4, 11-13 (Pon. 1981).

In absence of express appellate division permigsi@ppear without supervision of an
attorney, the court will require all appellate Ielbaefs and other documents to be signed by
an attorney authorized to practice before the FSlgf&ne Court. Any appellate submission
not so signed will be rejected. Alaphonso v. FSNESM Intrm. 209, 230 n.13 (App. 1982).

Only attorneys admitted to practice before the FRMreme Court or trial counselors
supervised by an attorney admitted to practice appear before the FSM Supreme Court on
appeals from state court cases. Kephas v. Ko3ra8M Intrm. 248, 252 (App. 1987).

Admission to appear for a particular case, purstaaRule 4(A) of the Rules for Admission to
Practice, is liberally granted. Truk Transp. CoTkans Pacific Import Ltd., 3 FSM 440, 443
(Truk 1988).

Where an attorney seeks to have another attorseyalified on the grounds that such other
attorney was not admitted to the state bar, anattioeney seeking the disqualification should
have known that the other attorney was within azepion to that rule, the motion to
disqualify is without merit and shall be deniedakidyama v. Truk, 3 FSM Intrm. 565, 568-69
(Truk S. Ct. Tr. 1987).

In a nation constitutionally committed to attempprovide legal services for its citizens, the
mere fact that an attorney had previously suedtidwe, without any suggestion that actions
taken were frivolous, vexatious, or for purposebafassment, cannot be viewed as
reasonable grounds for denying the attorney thermppity to practice law in that state.
Carlos v. FSM, 4 FSM Intrm. 17, 24 (App. 1989).

The Constitution places control over admissionttifraeys to practice before the nat. |
courts, and regulation of the professional condfithe attorneys, in the Chief Justice, as the
chief administrator of the nat. | judiciary. Cale. FSM, 4 FSM Intrm. 17, 27 (App. 1989).

The decision whether to permit an attorney, nariged within the FSM, to practice before
the FSM Supreme Court, in a particular case failsiwthe sound discretion of the trial
judge. In re Chikamoto, 4 FSM Intrm. 245, 248 (P1®00).

FSM Admission Rule IV(A) does not provide a meamrsd nonresident attorney, who has not
been licensed to practice before the court and h@sono reasonable prospect of being



licensed in the near future, nonetheless to be iftedrto practice before the court on a
continuing basis. In re Chikamoto, 4 FSM Intrm52249 (Pon. 1990).

Congress and the President respectively have thergo regulate immigration and conduct
foreign affairs while the Chief Justice may makieswgoverning the admission of attorneys.
Therefore a rule of admission that treats aliereqqually, promulgated by the Chief Justice,
implicates powers expressly delegated to otherdhresy Berman v. FSM Supreme Court (1),
5 FSM Intrm. 364, 366 (Pon. 1992).

FSM Admission Rule Ill presumes that an arrangerérgciprocity must already exist
between the FSM Court and another jurisdictiorgroter for the rule to apply. When no such
arrangement exists, it must first be created befRude 111 can be applied. In re McCaffrey, 6
FSM Intrm 20, 21 (Pon. 1993).

The fact that the Pohnpei Supreme Court admitsreys of FSM Bar does not alone create a
formal arrangement of reciprocity. The arrangenmeust be formal, neither implied nor
constructive. In re McCaffrey, 6 FSM Intrm. 20, @bn. 1993).

Language of FSM Admission Rule Il contemplateg tbemal arrangements between FSM
Supreme Court and other jurisdictions must exiftrigean attorney from another jurisdiction
may apply for admission to FSM Supreme Court @asisof reciprocity. McCaffrey v. FSM
Supreme Court, 6 FSM Intrm. 279, 281-82 (App. 1993)

FSM Admission Rule Il is directed at attorneysidesy outside of FSM in other Pacific
jurisdictions. McCaffrey v. FSM Supreme Court, 8NF Intrm. 279, 282 (App. 1993).

Motions to appear are not granted as a matterwkeaand each application must be carefully
reviewed for compliance with the Rules of Admissidtohnpei v. M/V Zhong Yuan Yu
#606, 6 FSM Intrm. 464, 466 (Pon. 1994).

The FSM Supreme Court's Chief Justice's constitatipowers to make rules governing the
attorney discipline and admission to practicenstid to the nat. | courts. He is not
authorized to govern admission to practice in statets. Berman v. Santos, 7 FSM Intrm.
231, 236 (Pon. 1995).

Attorney Discipline and Sanctions

A counsel's decision to take steps which may chumdo be late for a scheduled court
hearing, coupled with his failure to advise thert@amd opposing counsel of the possibility
that he might be late to the hearing, may, wheloia@d by failure to appear at the scheduled
time, constitute an intentional obstruction of #tministration of justice within the meaning
of § 119(a) of the Judiciary Act, and may be corgeof court. 4 FSMC 119(a). Inre
Robert, 1 FSM Intrm. 18, 20 (Pon. 1981).

The summary contempt power may be invoked even sdtme delay if it was necessary for a
transcript to be prepared to substantiate the ogptteharge, or where the contemner is an
attorney and immediate contempt proceedings maytriesa mistrial. In re Iriarte (11), 1

FSM Intrm. 255, 261 (Pon. 1983).



Denial to a defendant of the right to assert aisatf limitations defense by way of
punishment for tardiness in filing its answer igppropriate. Lonno v. Trust Territory (lIl), 1
FSM Intrm. 279, 280 (Kos. 1983).

In new nation in which courts have not yet estélgltsa comprehensive jurisprudence, where
an issue is one of first impression and of fundamalemportance to the new nation, the court
should not lightly impose sanctions upon an offiaetho pushes such an issue to a final court
decision, and should make some allowance for wisdgtimism in an appeal. Innocenti v.
Wainit, 2 FSM Intrm. 173, 188 (App. 1986).

The Constitution places control over admissionttifraeys to practice before the nat. |
courts, and regulation of the professional condfithe attorneys, in the Chief Justice, as the
chief administrator of the nat. | judiciary. Carle. FSM, 4 FSM Intrm. 17, 27 (App. 1989).

Courts have inherent power, and an obligation, eaitor the conduct of counsel and to
enforce compliance with procedural rules. Leeruwap, 4 FSM Intrm. 145, 150 (Yap
1989).

Under Rule 3.7 of Model Rules of Professional Cantdwhen a party's counsel believes
opposing party's attorney should be required tifyess to information which may be
prejudicial to the opposing party, it is appropeiédr counsel for the first party to move to
disqualify opposing counsel from further represgoteof the opposing party, but this is not
only procedure which may be followed and counsed ¥eils to file such a motion may not be
sanctioned for his failure in absence of harm &dpposing party or a showing of bad faith.
Bank of Guam v. Sets, 5 FSM Intrm. 29, 30 (Pon.1)99

Where record lacked any identifiable order diregtnparticular counsel to appear before
court, insofar as court's expectation was that &mody" from Office of the Public Defender
appear, no affirmative duty to appear existed,didrany intentional obstruction of
administration of justice occur to support loweur finding of contempt against counsel. In
re Powell, 5 FSM Intrm. 114, 117 (App. 1991).

Where the information desired from another patty\s/er as a withess was material and
necessary and unobtainable elsewhere and thedesityng it had not acted in bad faith in
the late service of a subpoena, a motion for sangtmay be denied at the court's discretion.
In re Island Hardware, Inc., 5 FSM Intrm. 170, /B4 App. 1991).

Certification of extraditability is an adversarmbceeding. An advocate in an adversarial
proceeding is expected to be zealous. In re Exiwadf Jano, 6 FSM Intrm. 26, 27 (App.
1993).

Dismissal of actions for attorney misconduct isagaity disfavored in light of judicial
preference for adjudication on merits whenever iptssso as to allow parties a reasonable
opportunity to present their claims and defeng&sul v. Hedson, 6 FSM Intrm. 146, 147
(Pon. 1993).

Court may sanction an attorney by its inherent@uithto enforce compliance with
procedural rules whenever it is apparent that méphas failed to abide by such rules without
good cause. Paul v. Hedson, 6 FSM Intrm. 146,(P48. 1993).



An attorney who fails to make timely requests folaegement of time to complete discovery
beyond the deadline set by court order; who hasesamother than the client sign answers to
interrogatories; and who fails to serve the answersperly on opposing counsel while filing a
proof of service with the court is sanctionabletlo& court's own motion. Paul v. Hedson, 6
FSM Intrm. 146, 148 (Pon. 1993).

In light of court's policy for adjudicating matteva the merits the court may sanction counsel
for initial noncompliance with the procedural rulasher than dismissing his client's case.
Nakamura v. Bank of Guam (1), 6 FSM Intrm. 224, 228p. 1993).

An attorney shall be sanctioned under FSM CivildRLdwhen it is apparent to the court that
counsel had no arguable basis in fact or law indang a motion or pleading. Berman v.
Kolonia Town, 6 FSM Intrm. 242, 245-46 (Pon. 1993).

A motion will be regarded as frivolous (and sanaéble) if at the time of filing it offered no
reasonable possibility of relief. Berman v. Kolfdiown, 6 FSM Intrm. 242, 246 (Pon.
1993).

Although language of FSM Civil Rule 11 directs tha court shall impose sanctions on an
attorney when a violation of the rule has been shdhe nature and amount of penalty is left
to the court's discretion. Berman v. Kolonia To®rESM Intrm. 242, 247 (Pon. 1993).

Rule 11 mandates a reasonable inquiry by the &yoss to whether the pleading or motion is
well grounded in fact and warranted either by aurtaw, or, alternatively, by a good faith
argument that that is what the law ought to bebad faith argument, although still
sanctionable, is thus not the only action sancbhtnander this provision. A purely frivolous,
good faith argument is also sanctionable. Berma€olonia Town, 6 FSM Intrm. 433, 435
(App. 1994).

The purpose of Rule 11 is to deter baseless filiiggrman v. Kolonia Town, 6 FSM Intrm.
433, 436 (App. 1994).

Appeals of Rule 11 sanctions are reviewed undebaise of discretion standard. Berman v.
Kolonia Town, 6 FSM Intrm. 433, 436 (App. 1994).

It is an abuse of discretion to deem a motion fdus and sanctionable when it was a case of
first impression in this jurisdiction, no contraaythority can be cited from another
jurisdiction, and no authority was cited by thaltcourt, and where the appellant made a
good faith argument for the extension of existing.| Berman v. Kolonia Town, 6 FSM

Intrm. 433, 436-37 (App. 1994).

An argument, although plainly incorrect, may bauifisiently frivolous as to warrant
sanctions under FSM Civil Rule 11. Berman v. SgnfoFSM Intrm. 231, 241 (Pon. 1995).

A attorney disciplinary proceeding in state coortViolations of state disciplinary rules may
not be removed to the FSM Supreme Court. Berm&antos, 7 FSM Intrm. 231, 241 (Pon.
1995).

Disqualification of Counsel



Under Rule 1.11 of Truk State Code of Professidtedponsibility, a lawyer may not
represent a private client in connection with aterat which the lawyer participated
"personally and substantially" as a public offioeemployee, unless the appropriate gov. t
agency consents after consultation. Nakayamauk, B FSM Intrm. 565, 570 (Truk S. Ct.
Tr. 1987).

For purposes of Rule 1.11, an attorney who, asvatgitorney, signs his name to a lease
agreement, approving the lease "as to form," isgrally and substantially involved.
Nakayama v. Truk, 3 FSM Intrm. 565, 571 (Truk S. T3t 1987).

Where a member of the office of the public deferftes a conflict of interest, based upon his
familial relationship with the victim of the cringd which the defendant is accused, but where
he is under no traditional obligation to cause h#ortine defendant and has done nothing to
make other members of the office feel that theyuaider any such obligation, and where
there is no showing that the conflict would havg actual tendency to diminish the zeal of
any other members of the office, the conflict & flist counsel is not imputed to the other
members of the office. FSM v. Edgar, 4 FSM Intg#9, 251 (Pon. 1990).

Although trial court may grant a public defendengtion to withdraw as counsel pursuant to
FSM Model Rule of Professional Conduct 1.7(b) bseguublic defender adopted the son of
the victim's nephew, the trial court may deny tames public defender's motion to relieve the
entire staff of the Public Defender's Office pursu® Model Rule 1.10(a) because public
defender's conflict was personal and not impute@lulic Defender staff. Office of Public
Defender v. Trial Division, 4 FSM Intrm. 252, 254p([p. 1990).

The imputed disqualification provision of Rule 1(4Ppof the FSM Model Rules of
Professional Conduct is not a per se rule and wiherether attorneys associated with the
attorney who seeks disqualification are able t@ dull loyalty to the client it is proper for the
court to find that the disqualifying condition istrimputed to others. Office of the Public
Defender v. FSM Supreme Court, 4 FSM Intrm. 308 @p. 1990).

Under Rule 3.7 of the Model Rules of Professionahdlict, when a party's counsel believes
the opposing party's attorney should be requirgdgtfy as to information which may be
prejudicial to the opposing party, it is appropei&dr counsel for the first party to move to
disqualify opposing counsel from further represgoteof the opposing party, but this is not
the only procedure which may be followed and cobws® fails to file such a motion may
not be sanctioned for his failure in absence oifrtar the opposing party or a showing of bad
faith. Bank of Guam v. Sets, 5 FSM Intrm. 29, BOrf. 1991).

Prior representation of another party to contrdategotiations is not in and off itself
sufficient to create a conflict of interest whiclowld invalidate the negotiated contract unless
it can be shown such representation was directrgrae to the other client or materially
limited the interests of the present client. Bilin v. Chuuk, 5 FSM Intrm. 130, 135 (Chk. S.
Ct. Tr. 1991).

The FSM Attorney General's Office is not disquatifin an internat. | extradition case where
the accused is the plaintiff in a civil suit agaiose of its members because the Attorney
General's office has no discretion in the mattedid not initiate nor can it influence the
course of the prosecution abroad, and the discrefievhether to extradite a citizen does not



repose in the Attorney General's Office. In rer&dition of Jano, 6 FSM Intrm. 12, 13-14
(App. 1993).

The rules, MRPC 1.10, for vicarious disqualificatiaf attorneys in the same law firm do not
apply to gov. t lawyers who are governed by MRPI1(c). MRPC 1.11 does not impute the
disqualification of one member of a gov. t officetlhe other members. In re Extradition of
Jano, 6 FSM Intrm. 26, 27 (App. 1993).

An attorney is not disqualified from representingltiple parties against a defendant on the
grounds that he did not join as defendants formmgrleyees of some of the plaintiffs who
would be liable if the defendant is liable. Pohnpeailis, 6 FSM Intrm. 460, 462-63 (Pon.
1994).

Fees

There is no established market for legal servindsasrae which could be used to determine
a reasonable hourly rate for attorneys in civihtggcases. Tolenoa v. Alokoa, 2 FSM Intrm.
247, 254 (Kos. 1986).

Because social and economic situation in FSM ig&dlgt different from that of U.S., rates
for attorney's fees set by U.S. courts in connactidh civil rights actions there are of little
persuasive value for a court seeking to set anogpjaite attorney's fee award in civil rights
litigation within FSM. Tolenoa v. Alokoa, 2 FSMtim. 247, 255 (Kos. 1986).

Attorney's fee awards to prevailing parties inlaights litigation should be sufficiently high
at a minimum to avoid discouraging attorneys fraikirig such cases and should enable an
attorney who believes that a civil rights violatioas occurred to bring a civil rights case
without great financial sacrifice. Tolenoa v. At 2 FSM Intrm. 247, 255 (Kos. 1986).

Despite the fact that some of the arguments mag@aytiff in successful civil rights

litigation were rejected by the court, time devobgdcounsel to these issues may be included
in the civil rights legislation attorney's fee ad&o the plaintiff where all of the plaintiff's
claims in the case involved a common core of rdl&tgal theories. Tolenoa v. Alokoa, 2
FSM Intrm. 247, 259 (Kos. 1986).

Where an action is brought pursuant to 11 FSMC 30 &{lowing civil liability against any
person who deprives another of his constitutioigdits, the court may award reasonable
attorney's fees to the prevailing party based erctistomary fee in the locality in which the
case is tried. Tolenoa v. Kosrae, 3 FSM Intrm., 163 (App. 1987).

In an action brought under 11 FSMC 701(1) forbiddamy person from depriving another of
his civil rights, where it is shown that the atteyrfor the prevailing party customarily charges
attorney's fees of $100.00 per hour for legal ses/in the community in which the case is
brought, and when this is at or near the hourlyréée charged by other attorneys in the
locality, the court may award the prevailing paatyattorney's fee based upon the $100.00
hourly rate. Tolenoa v. Kosrae, 3 FSM Intrm. 1673 (App. 1987).

Forced disclosure of arrangements for paymenttofragy's fees intrudes, in some degree,
upon the attorney-client relationship and can béaanoyance" within the meaning of the



FSM Civil Rule 26(c) provisions concerning protgetorders. Mailo v. Twum-Barimah, 3
FSM Intrm. 179, 181 (Pon. 1987).

Unless the questioning party is able to show soaséstor believing there may be a
relationship between an attorney's fee and thesstibjatter of the pending action, objections
to efforts to discover the attorney's fee arrangemey be upheld. Mailo v. Twum-Barimah,
3 FSM Intrm. 179, 181 (Pon. 1987).

Information concerning the source of funds for paptrof attorney's fees of a particular party
normally is not privileged information. Mailo vwum-Barimah, 3 FSM Intrm. 179, 181
(Pon. 1987).

As a general rule, attorney's fees will be awarakedn element of costs only if it is shown
that such fees were traceable to unreasonablexatigas actions of the opposing party, but
where the basic litigation flows from a reasonabfterence of interpretation of a lease, the
court is disinclined to attempt to sort out or &el particular aspects of one claim or another
of the parties and to earmark attorney's fees aanvardhose specific aspects. Salik v. U
Corp., 4 FSM Intrm. 48, 49-50 (Pon. 1989).

The clerk's office only has authority to grant ddfgudgments for a sum certain or for a sum
which can by computation be made certain. Any dwémattorney's fees must be based upon
a judicial finding and thus is not for a sum certand cannot be granted by the clerk. Bank of
the FSM v. Bartolome, 4 FSM Intrm. 182, 184 (P@®0Q).

Any award of attorney's fees must be based uptwaisg, and a judicial finding, that the
amount of the fees is reasonable. Bank of the ¥SBartolome, 4 FSM Intrm. 182, 184
(Pon. 1990).

It is especially important for the court to scrutacarefully and strictly construe contractual
provisions which relate to the payment of attoreégés. Bank of the FSM v. Bartolome, 4
FSM Intrm. 182, 185 (Pon. 1990).

FSM Supreme Court will consider an unambiguous igron in a promissory note for
payment of reasonable attorney's fees in debtatmlecases as valid in FSM. Bank of
Hawaii v. Jack, 4 FSM Intrm. 216, 219 (Pon. 1990).

Because agreements in promissory notes for payoie@ttorney's fees are essentially
indemnity clauses, they will be given effect ordythe extent that expenses and losses are
actually incurred, as demonstrated by detailed supy documentation showing the date,
work done, and amount of time spent on each sefgroghich a claim for compensation is
made. Bank of Hawaii v. Jack, 4 FSM Intrm. 2169 2Ron. 1990).

Provisions in promissory notes for the paymentttaraey's fees will be enforced only to the
extent that the fees demanded are reasonable. @daddwaii v. Jack, 4 FSM Intrm. 216, 219
(Pon. 1990).

It is necessary for each creditor to establish afttarney's fees to be charged to a debtor
pursuant to an agreement in a promissory noteeaisonable in relation to the amount of the
debt as well as to the services rendered. Bamawfaii v. Jack, 4 FSM Intrm. 216, 220 (Pon.
1990).



Where attorney's fees claimed pursuant to a can@hprovision are excessive or otherwise
unreasonable, it is within the equitable and disanary power of the court to reduce or even
deny the award, despite the contractual provisBank of Hawaii v. Jack, 4 FSM Intrm. 216,
220 (Pon. 1990).

Except in unusual circumstances, amount awardesbipat to a stipulation for payment of
attorney's fees in debt collection cases in FSMweillimited to a reasonable amount not in
excess of 15% of the outstanding principal and@ste Bank of Hawaii v. Jack, 4 FSM
Intrm. 216, 221 (Pon. 1990).

The gov't does not pay twice when it violates sameéocivil rights and then is forced to pay
attorney's fees. It pays only once as a violataial rights. Its role as a provider of public
services is distinct from its role as a defendar# civil case. Thus an award of costs and
reasonable attorney's fees should be made to &lyubihded legal services organization
whose client prevailed in a civil rights actionlaiB v. Panuelo, 5 FSM Intrm. 319, 321 (Pon.
1992).

11 FSMC 701(3) is comprehensive and contains ngesigpn that publicly funded legal
services are outside the clause or should be trefifferently than other legal services. Plais
v. Panuelo, 5 FSM Intrm. 319, 320-21 (Pon. 1992).

Where a debtor/account receivable to an insolvergaration is liable to the corporation's
creditors the debtor cannot challenge the arrangefaeattorney's fees made between the
creditors, counsel, and the court for collectiotha& insolvent corporation's accounts
receivable. Creditors of Mid-Pac Constr. Co. wade 6 FSM Intrm. 140, 142 (Pon. 1993).

A taxpayer who owes social security taxes to thet@gs employer contributions under the
FSM Social Security Act is liable for reasonabl@atey's fees if the tax delinquency is
referred to an attorney for collection; howeveg tourt may exercise discretion in
determining the reasonableness of the fees assiedégiut of the particular circumstances of
the case. FSM Social Sec. Admin. v. Mallarme, 8A&trm. 230, 232 (Pon. 1993).

Among factors which court may consider in determgramount of attorney's fees
recoverable in an action brought under 53 FSMCig§0ature of violation, degree of
cooperation by taxpayer, and extent to which Sd&aurity Admin. prevails on its claims.
FSM Social Sec. Admin. v. Mallarme, 6 FSM Intrm02232-33 (Pon. 1993).

In collection cases, creditors must establish aktarney's fees to be charged are reasonable in
relation to the amount of debt as well as to sewviendered. Generally, plaintiff's attorney's
fees in a debt collection case, barring bad faithdefendant's part, will be limited to a
reasonable amount not to exceed 15% of outstanmtingipal and interest. J.C. Tenorio
Enterprises, Inc. v. Sado, 6 FSM Intrm. 430, 43n(FA.994).

An FSM court may reduce the amount of attorneygs feovided for under a foreign
judgment, where that judgment is unenforceablegasat public policy to the extent that the
attorney fees in excess of 15% of debt are repugodnndamental notions of what is decent
and just in the FSM. J.C. Tenorio Enterprises, a&ado, 6 FSM Intrm. 430, 432 (Pon.
1994).



In the absence of statutory authority there isreeggd presumption against attorney's fees
awards, and they should not be awarded as stapdactice. Bank of Guam v. Nukuto, 6
FSM Intrm. 615, 617 (Chk. 1994).

Where the defendant has breached her fiduciary, daty converted to her own personal use
funds of others, has made no claim of right to ainye funds or offered any defense, and
blame thus lies wholly with the defendant, the miéi will be allowed to recover its
attorney's fees in order to make the victim whdl&is is a narrowly drawn exception to the
general rule parties will bear their own attornég&s. Bank of Guam v. Nukuto, 6 FSM
Intrm. 615, 617-18 (Chk. 1994).

(H otherwise provide for the adminisima of the national judiciary. Judicial rules
may be amended by statute.

Case annotations: The FSM Supreme Court has broad rule-making poweder the
Constitution. FSM Const., art. XI, 8 9. FSM vbatt, 1 FSM Intrm. 14, 17 (Pon. 1981).

In order for a Congressional statute to give thatcealid authority in those areas which the
Constitution grants the Chief Justice rule-makiogvers the Chief Justice does not first have
to promulgate a rule before Congress may legislatdhe same subject. Hartman v. FSM, 6
FSM Intrm. 293, 297 (App. 1993).

FSM Supreme Court is immune from an award of dasyggesuant to 11 FSMC 701(3),
arising from performance by Chief Justice of hiastdutionally granted rule-making powers.
Berman v. FSM Supreme Court (Il), 5 FSM Intrm. 3374 (Pon. 1992).

The Chief Justice, in making rules, is performiniggislative function and is immune from an
action for damages. Berman v. FSM Supreme Coy&(FSM Intrm. 371, 374 (Pon. 1992).

The grant of immunity to the Chief Justice whilefpaming his rule-making authority is to
protect the independence of one exercising a datistially granted legislative power.
Berman v. FSM Supreme Court (Il), 5 FSM Intrm. 3374 (Pon. 1992).

A chief justice's actions in reviewing an attorsegpplication for admission is a judicial
function that is entitled to absolute immunity freoit for damages. Berman v. Santos, 7
FSM Intrm. 231, 240 (Pon. 1995).

Section 10. The Congress shall contribute to the financiglpsut of state judicial systems
and may provide other assistance.

Section 11. Court decisions shall be consistent with this €itution, Micronesian
customs and traditions, and the social and geogralptonfiguration of Micronesia. In
rendering a decision, a court shall consult andyegmurces of the Federated States of
Micronesia.

Editor's note: Art. XI, § 11 was amended by Constitutional Cartian Committee Proposal
No. 90-19, SD1, CD1 which became effective on 2J1$991. A copy of this amendment
follows this Constitution.

The original language of art. XI, 8 11 was as falo



"Section 11. Court decisions shall be consistent with this €ibution, Micronesian customs
and traditions, and the social and geographicdigaration of Micronesia."

Case annotations prior to the effective date otcthestitutional amendment interpret art. XI,
§ 11 as originally worded.

Case annotations: FSM Supreme Court must remain sensitive to ungipeemstances of
the FSM and may not slavishly follow interpretasaf similar language by United States,
Trust Territory, or other tribunals in differentrdexts. Lonno v. Trust Territory (1), 1 FSM
Intrm. 53, 69 n.11 (Kos. 1982).

Because FSM Constitution has drawn upon numerouseqts established in U.S.
Constitution, interpretations of U.S. Constitutias,of 1978 when Constitution was ratified
by plebiscite, are pertinent to determining meamhparticular provisions in FSM
Constitution. To the extent that the FSM cleadyterned upon the U.S. Constitution, the
reasonable expectation of the framers would bethigatvords of the FSM Constitution would
have substantially the effect those same wordskad given in the U.S. Constitution as of
the times that the convention was acting, or wherratifying vote occurred. Lonno v. Trust
Territory (1), 1 FSM Intrm. 53, 69-70 (Kos. 1982).

Decisions of courts of the Trust Territory may lseful source of guidance in determining
meaning of particular provisions within ConstitutioThe framers were working against
background of legal concepts recognized and applyedT High Court and may have been
guided by those interpretations in selecting cgatg certain provisions. Lonno v. Trust
Territory (1), 1 FSM Intrm. 53, 71 (Kos. 1982).

FSM Supreme Court may look to law of other nati@specially other nations of Pacific
community, to determine whether approaches empltya@ may prove useful in
determining meaning of particular provisions witkdonstitution. Lonno v. Trust Territory
(), 1 FSM Intrm. 53, 71 (Kos. 1982).

Analysis of Constitution must start with words ohetitutional provision. If these words are
clear and permit only one possible result, the tcslwould go no further. FSM v. Tipen, 1
FSM Intrm. 79, 82 (Pon. 1982).

Where words of a constitutional provision are rari@usive as to its meaning, next step in
determining intent of framers is to review Jourofdhe Micronesian Con Con to locate any
discussion in convention about the provision. R&Nipen, 1 FSM Intrm. 79, 82 (Pon.
1982).

If doubt as to meaning of constitutional provisgiill remains after careful consideration of
language and constitutional history, the court shpuoceed to other sources for assistance.
These include interpretations of similar langueg¥.S. Constitution, decisions of TT High
Court, generally held notions of basic justice witimternat. | community, and consideration
of law of other nations, especially others withie Pacific community. FSM v. Tipen, 1
FSM Intrm. 79, 83 (Pon. 1982).



In interpreting the Declaration of Rights courtesll emphasize and carefully consider U.S.
Supreme Court interpretations of the U.S. Congtitut FSM v. Tipen, 1 FSM Intrm. 79, 85
(Pon. 1982).

Provisions in Constitution's Declaration of Righte to a substantial degree patterned upon
comparable provisions in U.S. Constitution; the FSiypreme Court should consider
carefully decisions of U.S. courts interpreting LcBunterparts. Tosie v. Tosie, 1 FSM
Intrm. 149, 154 (Kos. 1982).

FSM Constitution is supreme law and decisions dfIF&ipreme Court must be consistent
with it. Truk v. Hartman, 1 FSM Intrm. 174, 176-{TAuk 1982).

FSM Supreme Court can and should consider decisiotiseasoning of U.S. courts and
other jurisdictions, including the TT courts, imiaing at its own decisions. It is not,
however, bound by those decisions and must nointallthe error of adopting reasoning of
those decisions without independently considerunitability of that reasoning for FSM.
Alaphonso v. FSM, 1 FSM Intrm. 209, 212-13 (ApP82).

As provisions set forth in Constitution's Declavatof Rights are based on counterparts in
U.S. Constitution, it is appropriate to review dgans of U.S. courts, especially those in
effect when the Constitution was approved andieatjfto determine the content of words
employed therein. In re Iriarte (1), 1 FSM Intrg@89, 249 (Pon. 1983).

Framers of FSM Constitution drew upon U.S. Constitu and it may be presumed that
phrases so borrowed were intended to have samenmgeginen to them by U.S. Supreme
Court. Jonas v. FSM, 1 FSM Intrm. 322, 327 n. pA1983).

An analysis of constitutional grants of power matsit with the constitutional language itself.
Suldan v. FSM (ll), 1 FSM Intrm. 339, 342 (Pon83%

Similarities of FSM and U.S. Constitutions mandageg FSM Supreme Court, in attempting
to determine its role under FSM Constitution, wilte serious consideration to U.S.
constitutional analysis at time of Micronesian Goon. Suldan v. FSM (1), 1 FSM Intrm.
339, 345 (Pon. 1983).

If the words of the Constitution are ambiguous aulatful, it is our duty to seek out the
intention of the framers. Suldan v. FSM (lI), INF$itrm. 339, 348 (Pon. 1983).

By using U.S. Constitution as blueprint, the frasneneated a presumption that they were
adopting such a fundamental American Constitutigmniaiciple as judicial review, found to be
inherent in the language and very idea of the G@hstitution. Suldan v. FSM (1), 1 FSM
Intrm. 339, 348 (Pon. 1983).

A legitimate method for determining the meanin@aonstitution is to trace the language to
its source. Where language in the FSM Constitudioeh the U.S. Constitution is similar, it is
appropriate to look to interpretations by U.S. ¢suespecially those in existence at time of

Micronesian Con Con, as guide to intended meaningpods employed in FSM Constitution.
Ponape Chamber of Commerce v. Nett, 1 FSM Int88, 394 (Pon. 1984).



FSM Supreme Court may look to decisions under Gdhstitution for guidance in
determining the scope of jurisdiction since jurtsidinal language of FSM Constitution is
similar to that of U.S.. Etpison v. Perman, 1 FBitim. 405, 414 (Pon. 1984).

United States constitutional law at time of Micreiam Con Con furnishes guidance as to
intended scope of FSM Constitution's double jeopatduse. Laion v. FSM, 1 FSM Intrm.
503, 523 (App. 1984).

1 FSMC 203, with its sweeping mandate that the®estents and other common law rules
as applied in U.S. be the "rules of decision," widuke the courts in a direction other than
that illuminated by the Constitution's Judicial @amce Provisions, FSM Const. art. XI, § 11,
which identifies as the guiding star, not the Riesteent or decisions of U.S. courts
concerning common law, but the fundamental prirctpht decisions must be "consistent”
with the "Constitution, Micronesian custom and itiad, and the social and geographical
configuration of Micronesia." Rauzi v. FSM, 2 FSMrm. 8, 14 (Pon. 1985).

Under FSM Constitution's Judicial Guidance ProvisieSM Const. art. XI, § 11, FSM
Supreme Court decisions are to be consistent wahidl and geographical configuration of
Micronesia." Ray v. Electrical Contracting CopfSM Intrm. 21, 26 (App. 1985).

Where framers of FSM Constitution have borrowedapls from U.S. Constitution for
guidance, it may be presumed that those phrasesiatended to have same meaning given
to them by U.S. Supreme Court. Tammow v. FSM, RIF&rm. 53, 56-57 (App. 1985).

Interpretative efforts for a clause in the FSM Gauason which has no counterpart in the
U.S. Constitution must begin with recognition teath a clause presumably reflects a
conscious effort by framers to select a road otien that paved by the U.S. Constitution.
The original focus must be on the language of these. If the language is inconclusive the
tentative conclusion may be tested against thengsirof the Micronesian Con Con and
historical background against which the clause adgpted. Tammow v. FSM, 2 FSM Intrm.
53, 57 (App. 1985).

Interpretations of the FSM Constitution which stgnstitutional clauses of substance and
effect run against the norms of constitutionalrptetation and are greatly disfavored.
Tammow v. FSM, 2 FSM Intrm. 53, 57 (App. 1985).

Departure from the form of the U.S. Constitutiona@s an intention by the framers of the
FSM Constitution to depart from the substance dk sefar as major crimes are concerned.
Tammow v. FSM, 2 FSM Intrm. 53, 58 (App. 1985).

General principles gleaned from entire constitugad constitutional history may not be
employed to defeat clear meaning of individual ¢ibuigonal clause. Tammow v. FSM, 2
FSM Intrm. 53, 59 (App. 1985).

Interpretations which strip clauses of substanckedfect run against the norms of
interpretation and are greatly disfavored. FSNbgorge, 2 FSM Intrm. 88, 94 (Kos. 1985).

Though words used in art. XI, 8 6 of FSM Constantiincluding case or dispute
requirements, are based on similar case and camngyyrovisions in art. 11l of U.S.
Constitution, courts within FSM are not to consitteemselves bound by details and minute



points of decisions of U.S. courts attempting toefeout the precise meaning of art. Ill. Aisek
v. FSM Foreign Investment Bd., 2 FSM Intrm. 95,(P8n. 1985).

Many provisions of this Constitution are derivednfrthe U.S. Constitution and the framers
intended that interpretation of the words adoptedld be influenced by U.S. decisions in
existence when this Constitution was adopted irokmt 1975 and ratified on July 12, 1978.
Yet the framers also surely intended that courte ®uld not place undue importance on
decisions of U.S. courts but would employ words emigcepts used in U.S. Constitution to
develop jurisprudence appropriate and applicabt@rtmmstances of FSM. Aisek v. FSM
Foreign Investment Bd., 2 FSM Intrm. 95, 98 (P@85).

The Judicial Guidance Clause of FSM Constitutianticas against simply adopting previous
interpretations of other jurisdictions without daiteanalysis of its application to
circumstances of the FSM. Luda v. Maeda Road @actstn Co, Ltd., 2 FSM Intrm. 107,
112 (Pon. 1985).

Constitutional interpretation must start and enthwhe words of the provision when the
words themselves plainly and unmistakably provigeanswer to the issue posed. The court
may not look to constitutional history nor to Uiterpretations of similar constitutional
language in this circumstance. Ponape Federati@oop. Ass'ns v. FSM, 2 FSM Intrm.
124,127 (Pon. 1985).

Common law decisions of United States are an apatepsource of guidance for this Court
for contract and tort issues unresolved by statakesisions of constitutional courts here, or
custom and tradition within the FSM. Review of ideans of courts of U.S., and any other
jurisdictions, must proceed however against baakapioof "pertinent aspects of Micronesian
society and culture.” Semens v. Continental Airds, Inc.(l), 2 FSM Intrm. 131, 140 (Pon.
1985).

Where business activities which gave rise to theslat are not of a local or traditional nature,
and the work setting and the work itself are ofakadly nonlocal, internat. | character, the
Court need not conduct an intense search for agipéccustomary laws and traditional rules
when none have been brought to its attention byp#nees. Semens v. Continental Air Lines,
Inc.(l), 2 FSM Intrm. 131, 140 (Pon. 1985).

Even where the parties have not asserted thatramyigde of custom or tradition applies, the
Court has an obligation of its own to consider costind tradition. Semens v. Continental
Air Lines, Inc.(l), 2 FSM Intrm. 131, 140 (Pon. B8

A message of the Judicial Guidance Clause is tbat#, when interpreting a contract, may
not simply assume that reasonably intelligent Mhesians will perceive the same meaning as
would reasonably intelligent Americans. Courts mayblind themselves to pertinent
aspects of Micronesian society, such as lessthaailithe English language, less exposure to
business concepts, and paucity of legal resound@sh might cause a reasonably intelligent
Micronesian to perceive a meaning differently tiaould a person from some other nation.
Semens v. Continental Air Lines, Inc.(l), 2 FSMrin. 131, 149 (Pon. 1985).

Customary and traditional practices within a stdteuld be considered in determining
whether the people of that state would expect state gov. t to be immune from court
action. Panuelo v. Pohnpei(l), 2 FSM Intrm. 1580 {Pon. 1986).



Whether interference with the efforts of a non-F&8Nzen engaged in business within the
FSM is an abuse of process is not an issue whighbmaesolved by reference to traditional
or customary principles. Mailo v. Twum-Barimahi-8M Intrm. 265, 268 (Pon. 1986).

Courts may look to Journals of the Micronesian Gitutgonal Convention for assistance in
determining the meaning of constitutional langutge does not provide an unmistakable
answer. The Journals provide no conclusion ashether promises of leniency by police
should be regarded as having compelled a defend@nte statements and other evidence but
shows that art. IV, 8§ 7 protection against selfimaation was based upon fifth amendment
to the U.S. Constitution. Therefore courts witthe FSM may look to U.S. decisions to

assist in determining meaning of art.1V, 8 7. F8Monathan, 2 FSM Intrm. 189, 193-94
(Kos. 1986).

Differences in the language employed in parallelgions of the FSM and U.S.
Constitutions presumably reflect a conscious etbgrthe framers of the FSM Constitution to
select a road other than that paved by the U.Ssi@otion. FSM Dev. Bank v. Estate of
Nanpei, 2 FSM Intrm. 217, 219 n. 1 (Pon. 1986).

Because the Declaration of Rights is patterned pftevisions of the U.S. Constitution, and
U.S. cases were relied on to guide the constitatioonvention, U.S. authority may be
consulted to understand the meaning. Afituk v. F@MSM Intrm. 260, 263 (Truk 1986).

The Court must try to apply the Court Rules of CRfiocedure in a way that is consistent
with local customary practice. Hadley v. Boardladistees, 3 FSM Intrm. 15, 16 (Pon. S. Ct.
Tr. 1985).

Judicial decisions, including interpretations desuof civil procedure, should be consistent
with the Constitution and with the Pohnpeian comoépustice. Hadley v. Board of Trustees,
3 FSM Intrm. 15, 16 (Pon. S. Ct. Tr. 1985).

Common law decisions of the United States are anogpiate source of guidance for the
FSM Supreme court for contract issues unresolvestdiutes, decisions of constitutional
courts or custom and tradition within the FSM. F8Mcean Pearl, 3 FSM Intrm. 87, 90-91
(Pon. 1987).

An agreement between the FSM Nat. | Governmenbaedators of a U.S. fishing vessel in
an attempt to terminate court proceedings, ism®kind of matter that historically came
within principles of custom and tradition. FSMQcean Pearl, 3 FSM Intrm. 87, 91 (Pon.
1987).

In determining whether constitutional languagengenable to only one possible
interpretation, courts should consider the wordhelight of history and the accepted
meaning of those words prior to and at the timeGbastitution was written. Federated
Shipping Co. v. Ponape Transfer & Storage (IlIlESM Intrm. 256, 258 (Pon. 1987).

Exact scope of admiralty jurisdiction is not define the FSM Constitution or legislative
history, but U.S. Constitution has a similar prasis so it is reasonable to expect that words
in both Constitutions have similar meaning andcatfféVeilbacher v. Kosrae, 3 FSM Intrm.
320, 323 (Kos. S. Ct. Tr. 1988).



In interpreting the Constitution, each provisioowsll be interpreted against the background
of all other provisions in the Constitution, andedfort should be made to reconcile all
provisions so that none is deprived of meaningnkB# Guam v. Semes, 3 FSM Intrm. 370,
378 (Pon. 1988).

The judicial guidance clause, FSM Const. art. X11§is intended to insure, among other
things, that this court will not simply accept deons of the TT High Court without
independent analysis. FSM v. Oliver, 3 FSM Int4®9, 478 (Pon. 1988).

Courts should interpret the nat. | Constitutiosirch a manner that each provision is given
effect. Carlosv. FSM, 4 FSM Intrm. 17, 29 (App39).

Because the jurisdiction provisions of the FSM Gituison are substantially similar to those
of the United States but the words themselves gdeond definite interpretation and no party
has pointed either to constitutional history ootber matters, such as custom or tradition,
calling for a particular interpretation or for defpae from the accepted meaning in the U.S., it
is appropriate to look to U.S. precedents for gmegjuidance in determining what the
framers intended in adopting the provisions that appear in the Constitution. Ponape
Transfer & Storage, Inc. v. Federated Shipping €6&SM Intrm. 37, 41 (Pon. 1989).

Where the language of the FSM Constitution has beerowed from the U.S. Constitution,
the court may look to leading U.S. cases for guidan interpreting that language, especially
where the meaning is not self-evident from the wdleemselves; in particular, U.S.
constitutional law at the time of adoption of tHeNF Constitution can have special relevance
in determining the meaning of similar constitutiblamguage here. Paul v. Celestine, 4 FSM
Intrm. 205, 208 (App. 1990).

The judicial guidance clause prohibits a sentencowgt from giving special effect to
customary beatings administered to the defendatdss the court finds that such recognition
would be consistent with the protections guaranteeddividuals in the Declaration of
Rights. Tammed v. FSM, 4 FSM Intrm. 266, 284 (Ap@90).

Analysis of Constitutional issues must begin witl words of the Constitution.
Constitutional Convention 1990 v. President, 4 H&ivin. 320, 325 (App. 1990).

Consideration of the general plan of the Consttutind the institutions created thereunder
may be helpful in determining the proper interptietaof specific language within the FSM
Constitution. Constitutional Convention 1990 ve$tdent, 4 FSM Intrm. 320, 326 (App.
1990).

When the meaning of the words in the FSM Constitutire not self-evident and it is
apparent the words have been drawn from or arerpatl upon language in the Constitution
of the U.S. or of some other jurisdiction, the Sumpe Court of the FSM may look to
decisions of courts in that other jurisdiction &ssistance in discerning the appropriate
meaning of the words in the FSM Constitution. FablBusiness Dev. Bank v. S.S. Thorfinn,
4 FSM Intrm. 367, 371 (App. 1990).

The decisions of United States courts are not hopdpon the FSM Supreme Court as to the
meaning of the FSM Constitution even when the wofdee FSM Constitution plainly are



based upon comparable language in the U.S. Camstifand the FSM Supreme Court will
not accept a U.S. interpretation which 1) was stidpehistorical factors not relevant to the
FSM; 2) was widely and persuasively criticized loynenentators in the U.S.; and 3) was not
specifically recognized or even alluded to by tteerfers of the FSM Constitution. Federal
Business Dev. Bank v. S.S. Thorfinn, 4 FSM Intrié7 3371 (App. 1990).

The judicial guidance clause, art. XI, § 11 of @@nstitution, requires that in searching for
legal principles to serve the FSM, courts must foek to sources of law and circumstances
here within the FSM rather than begin with a revidwases decided by other courts."
Etscheit v. Santos, 5 FSM Intrm. 35, 38 (App. 1991)

The judicial guidance clause implies a requirentleat courts consult the values of the people
in finding principles of law for this new natiométhe fact that all state legislatures in the
FSM, and the Congress, have enacted Judiciaryaficigting the Code of Judicial Conduct
as the standard for judicial officials and authimgzdepartures from those standards only to
impose tighter standards, suggests that courtdéghely heavily on those standards in
locating minimal due process protections agairatdid decision-making in judicial
proceedings within the FSM. Etscheit v. SantdsS# Intrm. 35, 38-39 (App. 1991).

In interpreting the provision against cruel andsuwal punishment in the FSM Constitution,
the court should consider the values and realitiddicronesia, but against a background of
the law concerning cruel and unusual punishmenir@edat. | standards concerning human
rights. Plais v. Panuelo, 5 FSM Intrm. 179, 196@a@n. 1991).

State and nat'l legislation may be useful as a seaascertaining Micronesian values in
rendering decisions pursuant to the judicial guegaciause, particularly when more than one
legislative body in the FSM has independently addimilar law. Tosie v. Healy-Tibbets
Builders, Inc., 5 FSM Intrm. 358, 361 (Kos. 1992).

Art. X1, § 11 of the FSM Constitution mandates ttia court look first to Micronesian
sources of law which includes the FSM Code andsrafeéhe court in reaching decisions.
Alfons v. FSM, 5 FSM Intrm. 402, 404-05 (App. 1992)

Constitutional analysis always starts with the vgoofithe Constitution. Where the wording
is inconclusive and where the wording is uniquéheoFSM Constitution, then the court
should look to the journals of the Constitutionain@ention and the historical background at
the time the clause was adopted for guidance.wBen there is a conflict with the language
of the Constitution, then the actual wording of @enstitution prevails. Nena v. Kosrae, 5
FSM Intrm. 417, 422 (Kos. S. Ct. Tr. 1990).

Extradition is founded upon treaties between sagareations involving mutual agreements
and commitments. There is no counterpart in Miegia custom and tradition that is
applicable. In re Extradition of Jano, 6 FSM Inti283, 25 (App. 1993).

Determining the relevancy of custom in carrying the mandate of art. XI, § 11 of the FSM
Constitution must proceed on a case-by-case b¥gita Clan v. United Church of Christ, 6
FSM Intrm. 129, 132 (App. 1993).

Where entitlement to customary relief has beengmand the means to execute such a
remedy are within the trial court's authority amscdetion, the trial court should as a matter of



equity and constitutional duty grant the relief.it®\Clan v. United Church of Christ, 6 FSM
Intrm. 129, 133 (App. 1993).

Where the constitutional language is inconclusivdaes not provide an unmistakable answer
courts may look to the journal of the Constitutio@anvention for assistance in determining
the meaning of constitutional words. Robert v. M6r=SM Intrm. 394, 397 (App. 1994).

Some weight may be given as well to the early Cessgs' understanding of constitutional
provisions given the continuity of elected repre¢agan in the early Congresses. Robert v.
Mori, 6 FSM Intrm. 394, 399 (App. 1994).

A litigant, in order to make arguments based ondfeslative history of the constitutional
provision, must first show the ambiguity in the stitutional provision. Only if the
constitutional language is unclear or ambiguousacaourt proceed to consult the
constitutional convention journals and the hist@rlzackground. Nena v. Kosrae (1), 6
FSM Intrm. 564, 568 (App. 1994).

Where distinctions exist between the FSM Constituind the U.S. Constitution or other
foreign authorities, court must not hesitate toastefyom foreign precedent and develop its
own body of law. Pohnpei v. MV Hai Hsiang #36 @)FSM Intrm. 594, 600 (Pon. 1994).

Analysis of constitutional issues must begin with words of the Constitution, and where the
framers of the FSM Constitution drew upon the WC8nstitution it may be presumed that
phrases so borrowed were intended to have the seaeing given to them by the Supreme
Court of the U.S. Luzama v. Pohnpei Enterprises T&SM Intrm. 40, 45 (App. 1995).

A committee report that refers to language thabisin the Constitution and that
accompanied a committee proposal that was killetheyCon Con cannot be relied upon to
discover the real intent of the framers. At bestan only be used to show what was not their
intent. Luzama v. Pohnpei Enterprises Co., 7 F8ivl. 40, 47 (App. 1995).

ARTICLE XI|I
Finance

Section 1.
(a) Public money raised or receivedh®ymational government shall be deposited in a
General Fund or special funds within the NationaaBury. Money may not be withdrawn
from the General Fund or special funds except y la

(b) Foreign financial assistance reagilvg the national government shall be deposited
in a Foreign Assistance Fund. Except where aqudati distribution is required by the terms
or special nature of the assistance, each stallest@ive a share equal to the share of the
national government and to the share of every citade.

Section 2.
(a) The President shall submit an annual budg€btogress at a time prescribed by
statute. The budget shall contain a complete pigamoposed expenditures, anticipated
revenues, and other money available to the natgmatrnment for the next fiscal year,



together with additional information that Congresay require. The Congress may alter the
budget in any respect.

(b)  No appropriation bills, excepbsle recommended by the President for immediate
passage, or to cover the operating expenses ofr€sg)gnay be passed on final reading until
the bill appropriating money for the budget hasrbeeacted.

(c) The President may item veto an gpgation in any bill passed by Congress, and
the procedure in such case shall be the same dss&pproval of an entire bill by the
President.

Section 3.
(a) The Public Auditor is appointed by the Prestdeith the advice and consent of
Congress. He serves for a term of 4 years antlauaticcessor is confirmed.

(b) The Public Auditor shall inspect amdlit accounts in every branch, department,
agency or statutory authority of the national gomeent and in other public legal entities or
nonprofit organizations receiving public funds frdine national government. Additional
duties may be prescribed by statute.

(c) The Public Auditor shall be indepentof administrative control except that he
shall report at least once a year to Congress.sdd@&ay may not be reduced during his term of
office.

(d) The Congress may remove the Publiditdr from office for cause by 2/3 vote. In
that event the Chief Justice shall appoint an gddablic Auditor until a successor is
confirmed.

ARTICLE XI1I
General Provisions

Section 1. The national government of the Federated StdtbBavonesia recognizes the
right of the people to education, health care,lagdl services and shall take every step
reasonable and necessary to provide these services.

Case annotations: Professional Services Clause

The Constitution vests the nat'l gov't with poweatt concerning health care and may place
some affirmative health care obligations onNtanahane v. FSML FSM Intrm. 161, 172
(Pon. 1982).

Primary responsibility, perhaps even sole respditgjidor affirmative implementation of the
Professional Services Clause, FSM Const. art. Xlll, must lie with Congres<arlos v.
FSM 4 FSM Intrm. 17, 29 (App. 1989).

The Professional Services Clause of the Constituid@mands that when any part of the nat'l

goVv't contemplates action that may be anticipateaffect the availability of education, health
care or legal services, the nat'l officials invalvaust consider the right of the people to such
services and make a reasonable effort to take yestep reasonable and necessary" to avoid



unnecessarily reducing the availability of the sms. Carlos v. FSM4 FSM Intrm. 17, 30
(App. 1989).

Since Congress did not give any considerationrtoake any mention of, the services
enumerated in art. XllI, 8 1 of the FSM Constitatia enacting the Foreign Investment Act,
32 FSMC 201-232, the avoidance of potential convlith the Constitution calls for the
conclusion that Congress did not intend the For&gastment Act to apply to noncitizen
attorneys or to any other persons who provide sesvof the kind described in art. XIlI, § 1
of the Constitution.Carlos v. FSM4 FSM Intrm. 17, 30 (App. 1989).

Since the Constitution's Professional Services €&asia promise that the nat'l gov't will take
every step "reasonable and necessary" to providihheare to its citizens, a court should not
lightly accept a contention that 6 FSMC 702(4), athéreates a $20,000 ceiling of
governmental liability, shields the gov't againsiam that FSM gov't negligence prevented a
person from receiving necessary health caeeruw v. FSM4 FSM Intrm. 350, 362 (Yap
1990).

When considering a foreign investment permit apgpion the Secretary of Resources and
Development must consider "the extent to whichatttevity will contribute to the
constitutional policy of making education, healdlre; and legal services available to the
people of the Federated States of Micronesia.FS®IC 210(8).Michelsen v. FS\V6 FSM
Intrm. 249, 254 (App. 1991).

Since the denial of the application resulted ireerdase in the availability of legal services in
Yap and since the Secretary did not properly wéighextent to which the application would
contribute to the constitutional policy of makireghl services available to the of the FSM,
the denial of the foreign investment permit to picaclaw in Yap was unwarranted by the
facts in the record and therefore unlawfMichelsen v. FSiVb6 FSM Intrm. 249, 256 (App.
1991).

Art. Xlll, 8 1 is a general provision that recogeszthe right of the people to education, health
care, and legal services. It does not act as ensxe duty to ensure the availability of
attorney services in the FSM, and it does not bhi state from administering its own
barBerman v. Santg§ FSM Intrm. 231, 237 (Pon. 1995).

Section 2. Radioactive, toxic chemical, or other harmful siances may not be tested,
stored, used, or disposed of within the jurisdictid the Federated States of Micronesia
without the express approval of the national gowemnt of the Federated States of
Micronesia.

Section 3. It is the solemn obligation of the national atates governments to uphold the
provisions of this Constitution and to advanceghaciples of unity upon which this
Constitution is founded.

Section 4. A noncitizen, or a corporation not wholly ownegdditizens, may not acquire
title to land or waters in Micronesia.

Section 5. A lease agreement for the use of land for anfinde term by a noncitizen, a
corporation not wholly owned by citizens, or anygmment is prohibited.



Editor's note: Art. Xlll, 8 5 was amended by Constitutional Cention Committee
Proposal No. 90-23, CD1, SD1 which became effeaivduly 2, 1991. A copy of this
amendment follows this Constitution.

The original language of art. XIIl, 8§ 5 was as dalk:

"Section 5. An agreement for the use of land for an indeditgrm is prohibited. An existing
agreement becomes void 5 years after the effedate of this Constitution. Within that time,
a new agreement shall be concluded between thegakVhen the national government is a
party, it shall initiate negotiations."

Case annotations prior to the effective date otthestitutional amendment interpret art. XIII,
8§ 5 as originally worded.

Case annotations: Indefinite Land Use Agreements

Read in the light of its legislative history, aill, 8 5 of the FSM Constitution was intended
to cover leases, not easements, and thereforesameat that is indefinite in term does not
violate this constitutional sectiorMelander v. Kosrae3 FSM Intrm. 324, 330 (Kos. S. Ct.
Tr. 1988).

The FSM Constitution terminated all existing indeé term land use agreements five years
after the effective date of the Constitution. Afieat date, without a new lease agreement the
occupier becomes a trespasser on the [&itimon v. Chuuk5 FSM Intrm. 130, 132 (Chk.

S. Ct. Tr. 1991).

Easements are not indefinite land use agreemeoitdtied by the Constitution because
"indefinite land use agreement” is a term of afitnréng to Trust Territory leases for an
indefinite term.Nena v. Kosraes FSM Intrm. 417, 423 (Kos. S. Ct. Tr. 1990).

Land granted for "for so long as it is used forsioeary purposes,” is not a constitutionally
prohibited indefinite land use agreement becausdetigth of the term of the land use will
continue, with all certainty, as long as a coutedaines that the land is still being used for
missionary purposes. The term is definite, bec#agermination can be determined with
certainty. Dobich v. Kapriel 6 FSM Intrm. 199, 202 (Chk. S. Ct. Tr. 1993).

The Constitutional prohibition against indefinitantl use agreements does not apply to an
agreement where none of the parties are a norewjtez corporation not wholly owned by
citizens, or a gov'tDobich v. Kapriel] 6 FSM Intrm. 199, 202 (Chk. S. Ct. Tr. 1993).

An easement for a road is not an indefinite larelagreement prohibited by the Constitution
because it is perpetual. It is not indefinitehattit is effective into perpetuityNena v.
Kosrae (1) 6 FSM Intrm. 251, 254 (App. 1993).

An easement may be created for a permanent duratipas it is sometimes stated, in fee,
which will ordinarily continue in operation and beforceable forever. The grant of a
permanent easement is for as definite a term agréme of a fee simple estate. Both are
permanent and not for a definite teridena v. Kosrae (11)6 FSM Intrm. 437, 439 (App.
1994).



A grant of a permanent or perpetual easement isitéein the same sense that a grant of a fee
simple estate is definite . it is a permanent fiemsf an interest in landNena v. Kosrae (I11)
6 FSM Intrm. 564, 568 (App. 1994).

Section 6. The national government of the Federated StdtbéBavonesia shall seek
renegotiation of any agreement for the use of tanghich the Government of the United
States of America is a party.

Section 7. On assuming office, all public officials shalkéaan oath to uphold, promote,
and support the laws and the Constitution as plestby statute.

ARTICLE XIV
Amendments

Section 1. An amendment to this Constitution may be propdsed constitutional
convention, popular initiative, or Congress in anmex provided by law. A proposed
amendment shall become a part of the Constitutioenwapproved by 3/4 of the votes cast on
that amendment in each of 3/4 of the states. riflmbing constitutional amendments
submitted to the voters at the same election grecapd, the amendment receiving the
highest number of affirmative votes shall prevaithie extent of such conflict.

Section 2. At least every 10 years, Congress shall subnihidosoters the question:
"Shall there be a convention to revise or ameerdXbnstitution?". If a majority of ballots
cast upon the question is in the affirmative, dateg to the convention shall be chosen no
later than the next regular election, unless Caggpeovides for the selection of delegates
earlier at a special election.

Case annotations: The Nat’| Constitutional Convention is given bdcauthority to revise the
very foundation of gov't, and every institution aoffice of gov’'t may come within its
reachConstitutional Convention 1990 v. PresidehSM Intrm. 320, 326 (App. 1990).

The nature of a constitutional convention as augledrby the FSM Constitution, with direct
control of people over the identity of conventiaaefates, and ultimate acceptance of the
products of the convention's efforts, and the flaat the framers view a constitutional
convention as a standard and preferred amendmaeattamism, preclude congressional
control over the convention's decision-makir@pnstitutional Convention 1990 v. President
4 FSM Intrm. 320, 327 (App. 1990).

Congress has no power to specify voting requireseamtConstitutional Convention and
therefore any attempt to exercise this power g0 aphold tradition is also outside the
powers of Congress under art. V, § 2 of the Cantsgdit, which is not an independent source
of congressional power but which merely confirme power of Congress, in exercising nat’l
legislative powers, to make special provisionshMixcronesian tradition.Constitutional
Convention 1990 v. Presidedt FSM Intrm. 320, 328 (App. 1990).

ARTICLE XV

Transition



Section 1. A statute of the Trust Territory continues ineeffexcept to the extent it is
inconsistent with this Constitution, or is amendedepealed. A writ, action, suit,
proceeding, civil or criminal liability, prosecutipjudgment, sentence, order, decree, appeal,
cause of action, defense, contract, claim, denigie,or right continues unaffected except as
modified in accordance with the provisions of iGenstitution.

Case annotations: Under art. XV, 8 1 of the Constitution, a prowisiof the TT Code is
repealed by a subsequent statutory provision ethdstéhe Congress only if the statutory
provisions in question are inconsistent or in dohflEven if certain provisions are repealed,
other provisions of that same statute may remaacinf the statute, without the deleted
provision, is self-sustaining and capable of sepagaforcement.FSM v. Boaz (Il),1 FSM
Intrm. 28,29 (Pon. 1981).

Transition Clause of FSM Constitution effectivetjopts statutes of the TT, including the
Weapons Control Act, and serves as the originattement of a body of law, criminal as well
as civil, for the new constitutional gov't. Funttaetion byFSM Congresss not necessary to
establish that violations of the Weapons Contrdl @&e prohibited within the FSMJoker v.
FSM, 2 FSM Intrm. 3843 (App. 1985).

Trust Territory statutes applicable to the stagsame part of the state's laws, regardless of
whether they were published in the FSM Code. $wtiover TT laws become laws of the
states until supersede®ohnpei v.Mack, 3 FSM Intrm. 4%5 (Pon. S. Ct. Tr. 1987).

All Trust Territory statutes that were applicabdeltie State of Pohnpei prior to Pub. L. No. 2-
48 and immediately before November 8, 1984, thectiffe date of the Pohnpei State
Constitution, and which have not been amended rseged, or repealed, are laws of the State
of Pohnpei. 8§ 3 of S.L. 3L-33-84 made those Tius¢s into laws of the State of Pohnpei,
and that includes Title 15 of the TT Cod@ohnpei v. Mack, 3 FSM Intrm. 4%5 (Pon. S.

Ct. Tr. 1987).

The fact that Congress included a particular lathenFSM Code does not indicate
conclusively whether the law is to be applied by ttourt as part of nat. | law, for some parts
of the Code were intended to apply only to the TighHCourt in its transitional role until state
courts were established&dwards v. Pohnpei, 3 FSM Intrm. 35856 (Pon. 1988).

Section 2. A right, obligation, liability, or contract of hGovernment of the Trust
Territory is assumed by the Federated States ofdviesia except to the extent it directly
affects or benefits a government of a District radifying this Constitution.

Section 3. An interest in property held by the Governmenthef Trust Territory is
transferred to the Federated States of Micronesisetention or distribution in accordance
with this Constitution.

Section 4. A local government and its agencies may conttowexist even though its
charter or powers are inconsistent with this Caumstin. To promote an orderly transition to
the provisions of this Constitution, and until stgpvernments are established, Congress shall
provide for the resolution of inconsistencies betw#cal government charters and powers,



and this Constitution. This provision ceases tefiective 5 years after the effective date of
this Constitution.

Section 5. The Congress may provide for a smooth and ordexhsition to government
under this Constitution.

Case annotations: Former exclusive jurisdiction of TT High Courtemawsuits against the
TT gov't has been delegated to the constitutionaltg covered by Secretarial Order 3039.
Within the FSM, the allocation of this former exale High Court jurisdiction between the
FSM Supreme Court and the various state courtsdowitletermined on the basis of
jurisdictional provisions within the Constitutiondlaws of the FSM and its respective
stated.onno v. Trust Territory (1), 1 FSM Intrm. 588 (Kos. 1982).

Section 6. In the first congressional election, congresdidisricts are apportioned
among the states as follows: Kusaie - 1; MariarigdMarshalls - 4; Palau - 2; Ponape - 3;
Truk - 5; Yap - 1. If Kusaie is not a state at tinee of the first election, 4 members shall be
elected on the basis of population in Ponape.

ARTICLE XVI
Effective Date

Section 1. This Constitution takes effect 1 year after redifion unless the Congress of
Micronesia by joint resolution specifies an eartlate. If a provision of this Constitution is
held to be in fundamental conflict with the Unitddtions Charter or the Trusteeship
Agreement between the United States of AmericatlaadUnited Nations, the provision does
not become effective until the date of terminawdnhe Trusteeship Agreement.



